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CELRN-OP-F   
Application LRB-2013-00712 
 
MEMORANDUM FOR RECORD 
 
SUBJECT:  Department of the Army Environmental Assessment and Statement of Finding for 
Above-Numbered Permit Application 
 
This document constitutes the Environmental Assessment, 404(b)(1) Guidelines Evaluation, Public 
Interest Review, and Statement of Findings. 
 

1.  Application as described in the public notice, dated July 8, 2013.  
APPLICANT:  Tennessee Department of Transportation Environmental Division, Suite 900, 
James K. Polk Building, 505 Deaderick Street, Nashville, Tennessee  37243-1402 
 
WATERWAY & LOCATION:  The project would permanently fill 1.86 acres of wetland, 
temporarily impact 0.10 acre of wetland, permanently fill 559 linear feet of perennial stream, 
temporarily impact 80 linear feet of perennial stream, permanently fill 5,026 linear feet of 
intermittent stream, temporarily impact 320 linear feet of intermittent stream, permanently 
fill 2,591 linear feet of ephemeral stream, and temporarily impact 220 linear feet of 
ephemeral stream in association with the road expansion and alignment modification of 
State Route 29 (US – 27).  
 
LATITUDE & LONGITUDE:  The project begins at Latitude N35.9717° W-84.4955° 
(Station 10+00.00, Ramp B) and ends at Latitude N36.00551° W-84.51407° (Station 
295+00). 
 
EXISTING CONDITIONS:   
Description of Delineation of Waters of the US:  The project review area is along 3.7 miles 
of State Route 29. 2.508 acres of wetland were delineated within the project review area. In 
addition, 21,964 linear feet of stream were delineated within the project review area. The 
Corps confirmed stream and wetland boundaries during a site inspection on November 25, 
2013, and January 16, 2014 (Attachment A). 
 
PROPOSED WORK:  
The applicant proposes to expand and modify alignments along 3.7 miles of State Route 29. 
The new construction would consist of a 4-lane divided highway and a 5-lane section with 
12 ft. lanes and 12 ft. shoulders and varied guardrail.  The proposed work would impact 31 
streams and 10 wetlands to facilitate roadway widening.  Approximately 5,585 linear feet 
(lf) of intermittent and perennial streams and 2,591 lf of ephemeral streams would be 
impacted with the discharge of fill material due to culvert installation, stream relocation and 
roadway construction slope fill.  This project also includes the proposed permanent filling of 
1.86 acres of wetland, and the temporary filling of 0.10 acre of wetland during the road 
widening.  Temporary crossings would be required at all stream crossings. Depending on the 
site conditions, a stream ford or culvert crossing would be used to provide temporary 
construction access. In both cases, maximum crossing widths are limited to twenty feet. All 
temporary stream crossing would be required to be restored to preexisting conditions. Two 
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span bridges would also be replaced.  The existing 157 foot (ft) 5-span bridge would be 
replaced with a 195 ft 3-span bridge with associated riprap around the abutments at Site 2A 
(Station 142+32) Stream (STR-3), Little Emory River, a navigable waterway.  The existing 
142 ft 5-span concrete deck girder bridge would be replaced with 200 ft of a 3-span, and 331 
ft of a 4-span bridge with associated riprap around the abutments at Site 5 (Station 177+04) 
STR-6, Bitter Creek.  In addition, water and electric utilities would also be relocated to 
facilitate roadway widening. According to the proposed plans, the electric lines and cable 
lines would be installed on poles and there is no discharge of fill associated with the 
installation of these utilities. The proposed waterline would be located within the fill slopes 
of the road. Aquatic resources impacts have been accounted for in the road widening and 
additional aquatic resource impacts would not occur as a result of the installation of the 
water line. The replacement of the bridge at STA 142+32 is over a navigable waterway. The 
US Coast Guard is responsible for the permitting of bridges of navigable waterways. A US 
Coast Guard permit is needed to authorize the replacement of the bridge. The Corps would 
only permit the fills (construction of the piers) associated with the bridge construction.  
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Table 1. Aquatic Resource Impacts table. 
 

Label Stream 
Type 

Station 
Location 

Impact 
length 

Mitigation 
ratio Mitigation 

LSWF-1 - 21+20, Ramp 
B 132 LF 0 

No mitigation required. The feature has minimal aquatic functions and does not 
contribute to downstream waters.  (16 LF of riprap) 

EPH-6 Ephemeral 114+33 - 
116+43 8 LF 0.25 2 stream credits from TSMP for 8LF of encapsulation 

STR-1 Intermittent 115+38 - 
140+09 

1342 LF 1 
219 Stream Credits from TSMP for 219 LF of encapsulation; 1007 LF of stream 
replacement (116 LF of riprap will be embedded and covered with native substrate) 

EPH-7 Ephemeral 120+24 28 LF 0.25 7 Stream Credits from TSMP for 28 LF of encapsulation  
EPH-8 Ephemeral 123+34 32 LF 0.25 8 Stream Credits from TSMP for 32 LF of encapsulation 

EPH-9 Ephemeral 121+82 - 
123+66 174 LF 0.25 43.5 Stream Credits from TSMP for 174 LF of stream loss 

EPH-10 Ephemeral 130+11 - 
131+16 103 LF 0.25 25.75 Stream Credits from TSMP for 103 LF of encapsulation 

STR-3 Perennial 142+32 - 
168+32 57 LF  0 No mitigation required. Small qty of riprap proposed 

EPH-12 Ephemeral 144+15 - 
156+33 1251 LF 0.25 312.75 Stream Credits from TSMP for 1251 LF of stream loss 

EPH-15 Ephemeral 157+24 - 
159+81 80 LF 0.25 15.5 Stream Credits from TSMP for 62 LF of encapsulation (18 LF of riprap) 

STR-4 Perennial 159+92 - 
162+33 287 LF 1 287 Stream Credits from TSMP for 287 LF of stream loss 

STR-5 Intermittent 48+60 48 LF 1 16 Stream Credits from TSMP for encapsulation (33 LF of riprap) 

STR-6 Perennial 177+04 - 
183+71 42 LF 0 No mitigation required. Small qty of riprap proposed 

STR-6A Intermittent 183+71 
126 LF 1 

64 Stream Credits from TSMP for 37 LF of encapsulation and 27 LF of stream loss 
(62 LF of riprap) 

STR-7 Perennial 192+02 - 
197+48 173 LF 1 

95 Stream Credits from TSMP for 74 LF of encapsulation and 21 LF of stream loss; 60 
LF of stream replacement (18 LF of riprap) 
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STR-8 Intermittent 192+55 - 
199+50 285 LF 1 285 Stream Credits from TSMP for 285 LF of stream loss 

STR-9 Intermittent 204+23 - 
204+50 355 LF 1 

300 Stream Credits from TSMP for 248 LF of encapsulation and 52 LF of stream loss 
(55 LF of riprap) 

STR-10 Intermittent 209+50 - 
213+06 

518 LF 

1 for loss and 
culvert; 0.75 
for riprap 

128 Stream Credits for 105 LF encapsulation, 23 LF of stream loss; 59.25 Stream 
Credits for riprap greater than 50 consecutive  feet (79 LF); 311 LF of stream 
relocation 

STR-11 Intermittent 216+98 - 
218+15 41 LF 1 41 Stream Credits from TSMP fro 41 LF of stream loss 

STR-12 Intermittent 221+99 381 LF 1 331 Stream Credits from TSMP for 331 LF of encapsulation (50 LF of riprap) 

STR-13 Intermittent 230+89 
174 LF 1 

124 Stream Credits from TSMP for 106 LF of encapsulation and 18 LF of stream loss 
(50 LF of riprap) 

STR-
13A Intermittent 236+45 139 LF 1 61 Stream Credits from TSMP for 61 LF of encapsulation (78 LF of riprap) 

STR-14 Intermittent 241+38 
311 LF 1 

261 Stream Credits from TSMP for 233 LF of encapsulation and 28 LF of stream loss 
(50 LF of riprap) 

STR-
14A Intermittent 241+59 - 

251+99 987 LF 1 987 Stream Credits from TSMP for 987 LF of stream loss 

EPH-21 Ephemeral 251+99 - 
256+00 386 LF 0.25 96.5 Stream Credits from TSMP for 386 LF of stream loss 

STR-15 Intermittent 259+66 56 LF 1 38 Stream Credits from TSMP for 38 LF of encapsulation (18 LF of riprap) 

EPH-22 Ephemeral 266+58 - 
266+73 107 LF 0.25 23.5 Stream Credits from TSMP for 94 LF of encapsulation (13 LF of riprap) 

STR-16 Intermittent 269+60 - 
271+42 118 LF 0 118 LF Stream relocation 

STR-
16A Intermittent 270+29 - 

270+31 36 LF 1 36 Stream Credits from TSMP for 36 LF of stream loss 
STR-17 Intermittent 280+50 109 LF 1 79 Stream Credits from TSMP for 79 LF of encapsulation (30 LF of riprap) 

EPH-27 Ephemeral 280+75 - 
290+00 375 LF 0.25 93.75 Stream Credits from TSMP for 375 LF of stream loss 

EPH-28 Ephemeral 285+00 47 LF 0.25 11.75 Stream Credits from TSMP for 47 LF of stream loss 
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Wetland 
Wetland 

Type 
Station 

Location 
Permanent 

Impacts 
Temporary 

(acres) Mitigation 

WTL-1 Forested 
130+50 - 
131+52 0.03 0 Walls Mitigation Site - See Mitigation Plan 

WTL-2 Forested 
192+69 - 
198+00 0.3 0 Walls Mitigation Site - See Mitigation Plan 

WTL-3 Scrub-Shrub 197+90  0.07 0 Walls Mitigation Site - See Mitigation Plan 

WTL-5 Scrub-Shrub 
221+45 - 
223+87 0.1 0 Walls Mitigation Site - See Mitigation Plan 

WTL-6 Forested 
230+50 - 
232+200 0.07 0.06 Walls Mitigation Site - See Mitigation Plan 

WTL-6A Emergent 235+00 0.1 0 Walls Mitigation Site - See Mitigation Plan 

WTL-8 Forested 
241+81 - 
244+44 0.03 0.04 Walls Mitigation Site - See Mitigation Plan 

WTL-9 Forested 
245+02 - 
250+92 0.92 0 Walls Mitigation Site - See Mitigation Plan 

WTL-10 Forested 
259+25 - 
260+12 0.07 0 Walls Mitigation Site - See Mitigation Plan 

WTL-11 Forested 
262+11 - 
266+57 0.17 0 Walls Mitigation Site - See Mitigation Plan 
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LEAD FEDERAL AGENCY ROLES:  The Federal Highway Administration (FHWA) is 
considered the lead federal agency for coordination and conducting of environmental reviews 
under the National Environmental Policy Act (NEPA).  Pursuant to NEPA, FHWA prepared 
an Environmental Assessment (EA) in January 2003 for the proposed roadway widening from 
State Route 61 East of Harriman to State Route 62.  The EA included the 3.7 mile road 
segment proposed and discussed in this document. FHWA approved a Findings of No 
Significant Impact (FONSI) in May 2004. In addition, FHWA performed a re-evaluation of 
the EA and FONSI in November 2013.  FHWA determined that there are no substantial 
changes in the project’s effects or the concept of the project as discussed in the EA and the 
FONSI. FHWA’s EA is hereby incorporated by reference in this Department of the Army 
EA/Statement of Findings. TVA is a cooperating agency on the EA. 

 
 
PROJECT PURPOSE: 
Basic: To improve a roadway for vehicular traffic 
Overall: To improve a portion of SR-29 to provide a safe transportation route from SR 61 in 
Roane County to Whetstone Road in Morgan County, TN.  
 
Water Dependency Determination: The discharge of fill material into wetlands for the purpose 
of improving roadway transportation is not a water dependent activity because it does not 
require access or siting within the special aquatic sites in question to fulfill its basic purpose. 
 Therefore, practicable alternatives that do not involve special aquatic sites are presumed to 
be available, unless clearly demonstrated otherwise.   
 
Need for Project: According the Permittee, the purpose of the project is to increase vehicle 
capacity, improve the movements of goods and emergency services, improve traffic flow to 
and from commercial areas, correct geometric and structural deficiencies with the existing 
roadway facility, enhance the safety of SR 29 and provide a 4-lane facility from a county 
seat (Wartburg) to the nearest interstate (I-40). The proposed project, located in Roane and 
Morgan counties, serves as the main connecting route between Wartburg and the cities of 
Harriman and Rockwood, TN, as well as a connecting route to several popular natural 
resource areas including the Obed Wild and Scenic River, Frozen Head State Park, Lone 
Mountain State Forest and Catoosa Wildlife Management Area. The permittee has stated 
that previous traffic studies had shown that existing level of service (LOS) has deteriorated 
to a sub-standard level and is expected to continue to deteriorate further without action to 
improve the roadway facility. Additionally, historic accident rates recorded on SR-29 exceed 
the statewide average for comparable roadway facilities.  

 
Avoidance and Minimization Information:  The applicant has considered alignment 
alternatives and mitigative measures to avoid and minimize impacts to Waters of the US.  
Below is a list of avoidance and minimization actions the applicant has proposed for the 
project.  
 

• Roadway fill slopes were steepened as much as possible to minimize the length of 
the culvert extensions. 
 



CELRB-R (Application LRN-2013-00712) 
SUBJECT:  Department of the Army Environmental Assessment and Statement of Findings for the 
Above-Numbered Permit Application 
 

7 
 

• Where practicable, impacts to stream channels would be further minimized by 
harvesting existing channel substrate (cobbles and gravel) prior to placement of 
riprap. The native substrates would then be placed over the riprap once installed.  
This would help maintain surface flow and natural habitat in the riprap placement 
locations. 
 

• Temporarily impacted waters would be returned to original conditions. 
 

• Where possible, new trees would be planted along relocated channels 
 
Compensatory Mitigation:  Table 1 describes the applicants proposed mitigation to offset 
proposed impacts to streams and wetlands. In summary, the applicant proposes to offset 1.86 
acres of permanent impacts to wetlands by purchasing 3.72 wetland credits from the Walls 
Mitigation Site. To offset 8,176 LF of stream impacts the applicant proposes to purchase 
4,052 credits and plant trees along 1,496 LF of relocated stream channel. The stream credits 
would be purchased from the Tennessee Stream Mitigation Program (LRN-2011-00711). 

 
2. Authority.   

       Section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. §403).  
       Section 404 of the Clean Water Act (33 U.S.C. §1344).  
      

3. Scope of Analysis. 
 

a. NEPA.  (Write an explanation of rationale in each section, as appropriate) 
 

(1) Factors. 
(i) Whether or not the regulated activity comprises "merely a link" in a corridor 

type project. 
 Rationale:  The construction of the subject highway improvement project is 
one phase of a larger corridor highway improvement project of SR-29 from 
State Route 61 East of Harriman to State Route 62.   The regulated activity is 
‘merely a link’ in a corridor type project. 

(ii) Whether there are aspects of the upland facility in the immediate vicinity of 
the regulated activity which affect the location and configuration of the 
regulated activity. 
Rationale:  The location and configuration of the regulated activity is affected 
by the location and configuration of the existing roadways, intersections, and 
water resources. The applicant proposes to widen 3.7 miles of the existing 2-
lane highway to 4-lane divided highway and a 5-lane section with 12 ft. lanes 
and 12 ft. shoulders and varied guardrail from SR 61 to Whetstone Road, 
Morgan County, Tennessee. In this instance, off-site locations, and alternative 
configurations are limited to the existing SR-29 road alignment.  The road 
widening must occur along the existing SR-29. Otherwise, the applicant would 
be required to create a new road, which would not satisfy the project purpose. 
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(iii) The extent to which the entire project would be within the USACE 
jurisdiction. Rationale: The majority of the project corridor beyond the 
roadways themselves contains waters of the United States.  The construction 
of the road widening project would involve impacts to waters of the United 
States along the majority of the project corridor. The project would 
permanently impact 1.86 acres of wetland, permanently impact 5,585 linear 
feet of perennial and intermittent streams, and permanently impact 2,591 
linear feet of ephemeral stream to construct the project.  Approximately 2.6 
miles of the total 3.7 mile roadway project would be affected by the presence 
of waters of the United States. This represents 70% of the roadway project. 
The project would not occur but for the work proposed within USACE 
regulated waters.  

(iv) The extent of cumulative Federal control and responsibility.  
Rationale:  Federal funding is being provided through FHWA.  Permits from 
the Corps are required for impacts to waters of the United States.  Permits 
from TVA are also required for the project. 

 
(2) Determined scope.   

 Only within the footprint of the regulated activity within the delineated water.   
 Over entire property.  Explain. The majority of the roadside areas include waters 

of the United States.  This project could not occur without impacts to those waters. The extensive 
amount of waters throughout the project corridor results in greater Federal control. Therefore, the 
Corps scope would be the entire project corridor (3.7 miles). 

 
b. National Historic Preservation Act (NHPA) "Permit Area". 

 
(1) The term "permit area" means those areas comprising the waters of the United States that 
will be directly affected by the proposed work or structures and uplands directly affected as a 
result of authorizing work or structures.  The following three tests must all be satisfied for an 
activity undertaken outside the waters of the United States to be included within the "permit 
area": 
 
Such activity would/ would not occur but for the authorization of the work or structures 
within the waters of the United States;  
 
Such activity is/ is not integrally related to the work or structures to be authorized 
within waters of the United States (or, conversely, the work or structures to be authorized 
must be essential to the completeness of the overall project or program) 

 
Such activity is/ is not directly associated (first order impact) with the work or 
structures to be authorized.  
 
Activities outside the waters of the United States are/ are not included because all of 
the preceding tests are/ are not satisfied. 
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(2) If permit area extends beyond impacted waters of the US, determine scope.  Describe: 
The permit area includes all areas proposed to be disturbed along the entire construction 
corridor consisting of approximately 3.7 miles of State Route 29. 

 
c. Endangered Species Act (ESA) "Action Area". 

 
(1) Action area means all areas to be affected directly or indirectly by the Federal action 

and not merely the immediate area involved in the action. 
 

(2) Determined scope.  Describe. The ESA Action Area is the entire area of disturbance 
along 3.7 miles of SR 29.  The impacts to waters of the United States are 
extensive along the entire project corridor and warrant the expansion of the 
ESA Action area.  

 
d. Public notice comments.    
 

(1) The public and other agencies also provided comments at public hearing, 
public meeting, and/or    Explain. No requests for a public hearing were made. 

 
(2) Commenter’s and issued raised.  (Attachment B) 

Name or Agency Recommendations / Issues raised 
USEPA In a letter dated September 4, 2013, the USEPA requested 

that the applicant provide adequate information detailing 
the project’s alternatives analysis, modify the acid 
producing rock (APR) management plan to incorporate 
EPA’s comments provided in the APR guidelines 
document created by Golder Associates, Inc in 2007, 
provide a complete NEPA analysis of the of proposed 
project, and provide a mitigation plan that complies with 
the 2008 Compensatory Mitigation Rule.  

USFWS In a letter dated August 7, 2013, USFWS concluded that 
the proposed project would not adversely affect any 
federally listed or proposed species. USFWS did not 
provide any comments under the Fish and Wildlife 
Coordination Act.  

SHPO In a letter dated July 25, 2013, the Tennessee Historical 
Commission concluded that there are no national register of 
historic places listed or eligible properties affected by the 
proposed undertaking. This is consistent with the Corps 
determination the project would have No Effect on any 
property listed, or eligible for listing in the National 
Register of Historic Places. 

The United Keetoowah 
Band of Cherokee Indians 
in Oklahoma 

In an email dated July 10, 2013, The United Keetoowah 
Band of Cherokee Indians in Oklahoma concluded that they 
have no objections or comments.    
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TCWN In a letter dated July 29, 2013, TCWN stated that the public 
notice did not provide adequate information describing 
proposed wetland mitigation.  

TWRA In a letter dated July 30, 2013 TWRA requested a habitat 
assessment for Cambarus deweesae 

  Agency Codes (used above and elsewhere in this document): 
  USEPA -U.S. Environmental Protection Agency 
  USFWS -U.S. Fish and Wildlife Service 
  SHPO -State Historic Preservation Officer 

  TCWN -Tennessee Clean Water Network 
  TWRA -Tennessee Wildlife Resource Agency 
 

(3) Site was/ was not visited by the Corps to obtain information in addition to 
delineating jurisdiction. During the jurisdictional determination site visit, the Corps also 
evaluated the quality of aquatic resources, project alternatives, and proposed avoidance 
and minimization measures. 

 
(4) Issues identified by the Corps.  The following issues were raised by the Corps during 

the Public Comment Period: 
1.  The Corps requested TDOT to provide a narrative form of the alternatives considered 
for the re-alignment/widening project, why/why not an alternative was chosen, and 
alternative analysis for each impact site.  
 
2.  The Corps requested TDOT to provide plans and methods for handling acid 
producing rock and explain how TDOT would incorporate EPA’s comments provided 
on the "Guideline for Acid Producing Rock Investigation, Testing, Monitoring, and 
Mitigation" document (published in 2007) into the proposed project.   

 
3. The Corps determined that neither the EA/FONSI nor the reevaluation document 
represent the current chosen alternative. In addition, the reevaluation does not address 
alternatives analysis, avoidance and minimization, or the least damaging practicable 
alternative. The Corps requested this information in narrative Word document form. 
  
4. The Corps stated that the reevaluation of the EA/FONSI did not bring the EA/FONSI 
up-to-date; it merely references these documents. In addition, the reevaluation does not 
specifically identify or address wetland and stream impacts and mitigation, does not 
fully list or address potential impacts of the federally/state-listed T&E species, nor 
specifically address cultural resources or Environmental Justice. 
 
5. The Corps asked TDOT to correct the reevaluation document to provide an accurate 
project description.  The description of where the project begins and ends was incorrect.  
 
6. The Corps stated that the reevaluation does not mention or address TVA’s 
requirements and/or approval needed. The Corps requested that TDOT provide 
information relative to TVA's requirements and approvals for both a 26a permit and any 
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Real Estate Instruments. 
 
7. The Corps requested a full mitigation plan compliant with the 2008 Mitigation Rule.  

 
(5) Issues/comments forwarded to the applicant.  NA/ Yes. Date: September 13, 

2013 
 

(6) Applicant replied/provided views.  NA/ Yes. 
 

Public comments: USEPA - USEPA provided the following comments:  
 
1. Section 404.(b)(1) Guidelines (Guidelines) of the Clean Water Act/Alternative 
Analysis A. Page 1, Paragraph 2: "The U.S. Environmental Protection Agency has 
determined that the proposed project does not comply with the Section 404(b)(1) Guidelines 
(Guidelines) of the Clean Water Act (CWA). Specifically, the PN does not provide adequate 
information on the applicant's alternatives analysis and the steps taken to avoid, minimize 
and compensate for the proposed development." 
B. Page 1, Paragraph 3: " ... EPA is unable to determine if the applicant has chosen the least 
environmentally damaging practicable alternative and therefore requests additional 
information pertaining to the applicant's determination of their preferred alternative. 
 
2. Acid Producing Rock. Page 2, Paragraph 1: "The EPA has serious concerns about the 
potential for water quality impacts that can be associated with the mismanagement of acid 
producing rock (APR). It is the understanding of the EPA that TDOT would be using the 
guidelines set forth by the "Guideline for Acid Producing Rock Investigation, Testing, 
Monitoring, and Mitigation" (Golder Report); which was published by Golder Associates, 
Inc in October 2007. The EPA has reviewed and provided detailed comments to TDOT with 
concerns regarding the guidelines presented in this document on April19, 2012. The EPA 
encourages TDOT to incorporate these comments and concerns into this and other projects 
with pyritic rock impacts.  
 
3. National Environmental Policy Act (NEPA) Analysis. Page 2, Paragraphs 2-3: "An 
Environmental Assessment (EA) for this project was completed January 2003 and a Finding 
of No Significant Impact (FONSI) was issued in May 2004. A ReEvaluation was submitted 
to the U.S. Army Corps of Engineers in June 2013 and references both the EA and FONSI. 
The EPA does not feel that the Re-Evaluation analysis is sufficient or complete as required 
by the CWA and the NEPA. This document does not meet the 2008 Final Rule for 
compensatory mitigation (2008 Final Rule) (33 CFR Parts 325 and 332 and 40 CFR Part 230 
"Compensatory Mitigation for Losses of Aquatic Resources; Final Rule" published in the 
Federal Register on April 10, 2008); and does not specifically address wetland or stream 
impacts, current water quality standards for any discharges, jurisdictional criteria, and 
environmental justice." 
 
4. Compensatory Mitigation Plan. EPA stated that the proposal does not comply with the 
2008 Compensatory Mitigation Rule. TDOT has indicated preference for permittee-
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responsible compensatory mitigation by using the Walls Mitigation Site (Mr. Lynn 
Bumgardner, Wetland and Environmental Technologies of Tennessee). EPA requests that 
when proposing permittee-responsible mitigation in a service area where a mitigation bank 
or ILF program has been approved, TDOT must demonstrate why the permitee-responsible 
mitigation site is environmentally preferable to other forms of mitigation. In addition, the 
applicant must also submit a complete (permittee-responsible) mitigation plan in accordance 
with 33 CFR 332.4(c). 
 
Applicant’s response to USEPA Comments: 1. TDOT originally submitted an alternatives 
analysis with the permit application. The document addresses alternative analysis for each 
impact site and for the overall roadway project. 
 
2. TDOT provided the following narrative of how APR would be managed during the 
proposed project. They also provided a monitoring plan that proposes to monitor water 
quality within the adjacent streams to ensure acid runoff does not affect water quality.  
 
• All APR that requires encapsulation or blending would be disposed of in an approved 
landfill, estimated at 241,000 CY. A letter from the Rhea Co. landfill has been received 
stating they have availability to receive the material. 
• Approximately 5,670 feet or 8 retaining walls are being used in designated APR locations 
to prevent exposure of large cut slopes that would potentially contain pyrite. 
• In areas where retaining walls are not being used and cut slopes with benches are being 
proposed, each bench flow line would be constructed out of Class A-1 rip-rap. The bench 
flow lines would drain to a bench drain that would continue the flow down to the next bench 
and or roadside ditch/drainage structure. The bench drains would be a 5 foot "T" Class 8 or 
C rip-rap ditch underlain with a 60 mil geomembrane. One of the reasons for placing the 
Class A-1 rip-rap in the bench flow lines and bench drains was to provide an oxic limestone 
channel for any potential APR runoff to pass through during and post construction in areas 
that were not being protected with retaining walls. This ditch is a "V" ditch, 1 foot deep; 
with 1.5 feet min depth of Class A-1 rip rap, and 2:1 side slopes which makes it 4 feet wide 
at the top. 
• In areas where there are tiered retaining walls, the bench areas in between the retaining 
walls are being mitigated with an impermeable clay layer, growth medium (topsoil) and sod 
for permanent stabilization. 
• Drainage from weep holes associated with the upper tiered retaining walls would discharge 
into limestone ditches located on benches 
• Each retaining wall would have a concrete ditch located at the top to capture stormwater 
runoff. Additionally the slope behind the retaining wall/ditches would not be in cut but 
would be placed in a fill section to prevent the potential exposure of pyrite. The area beneath 
the concrete ditch and the top of the wall would be backfilled with limestone rock. See 
attached 
APR notes and detail for more information. 
• The shoulder of the road would be paved all the way up to the retaining walls. Therefore 
there would be no open ditches potentially cut into APR at the retaining wall locations. A 
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closed storm drainage system would be used to convey stormwater runoff in the retaining 
wall areas. 
• Rip rap inlet and outlet protection has been placed on cross drain pipes located at the end 
of the retaining walls to provide additional passive treatment of APR prior to discharging 
offsite. 
• During construction all exposed APR slopes are to be covered with polyethylene sheeting 
if there is the potential to have APR runoff during inclement weather. 
• Sediment storage areas and limestone BMP structures (rock check dams, rock sediment 
dams, enhanced rock check dams, type 1 inlet protection, etc.) are located down gradient of 
the APR areas to capture and treat stormwater runoff. 
• Agricultural lime has been added to the project to be used, if needed, to neutralize acidic 
soils and aid in the establishment of permanent vegetation. 
 
3. TDOT stated that the approved Environmental Assessment, dated January 16, 2003, 
covers alternatives studied in the corridor of SR 29 from SR 61 East of Harriman to SR 62 
in Roane/Morgan Counties. The subject project is within the studied corridor. The FONSI 
(Finding of No Significant Impact) dated May 18, 2004, details the selected alternative "A" 
from the alternatives studied in the EA. The June 2013 reevaluation reaffirms the Finding of 
No Significant Impact for the project. In addition, the information requested on alternatives 
analysis is found in the EA on Page 5, Chapter 2. The alternatives considered for this project 
included two build alternatives and the no-build alternative. The FONSI details the results of 
the EA and the public hearing. Ultimately, FHWA and TDOT selected alternative "A" from 
the EA. This alternative was chosen based on the evaluation of social and economic impacts, 
along with impacts to the environment.  
 
4. According to TDOT, the Tennessee Department of Environment and Conservation 
(TDEC) has required that the wetlands be mitigated within the HUC 12 watershed. There 
are no mitigation banks within this area that are able to accommodate TDEC's request for 
mitigation. The Walls Mitigation Site was required by TDEC to satisfy their requirements 
because of its close proximity to the wetland impact sites.  
 
A mitigation plan compliant with the 2008 Mitigation Rules has also been provided to 
address EPA’s comments. 
 
 
Public comments:  Tennessee Clean Water Network – TCWN states that the public notice 
does not provide an appropriate description of proposed mitigation to offset impacts to 
wetlands. They state that the wetland mitigation description is insufficient to comply with 
federal public notice requirements and prevents the public from being able to adequately 
review the proposal. 
 
Applicant’s response: No response was requested by the Corps.  

 
Public comments:  Tennessee Wildlife Resource Agency – In a letter dated July 30, 2013, 
TWRA stated that suitable habitat for the Valley Flame Crayfish (Cambarus deweesae) may 
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be present within the project corridor. They also strongly suggested that TDOT have a 
scientist examine the entire route and determine if the crayfish is present within the project 
corridor. They also stated that if the species was present, then TWRA would require special 
conditions to be added to the permit.  

 
Applicant’s response: TDOT stated that a survey for the Valley Flame Crayfish was 
conducted by personnel from TWRA and TDOT within the project limits on September 9, 
2013. Several burrowing crayfish were collected, but no Valley Flame Crayfish were 
observed. In addition, the habitat for this species within the project limits appears to be less 
than suitable. Therefore, no adverse impacts to this species by construction of the proposed 
project are expected to occur. 
 
Corps’ evaluation of comments Applicant:   

 
1. The Corps has reviewed the permit application, EA, FONSI, and reevaluation documents 
used to bring the EA and FONSI up to date, and determined that there has been adequate 
information provided for the Corps to review the alternatives analysis and the steps taken to 
avoid, minimize and compensate for the proposed road widening. Additional information 
was provided by TDOT on April 16, 2014 that provided additional alternative analysis and 
outlined steps that had been taken to avoid, minimize, and compensate from the proposed 
road widening. 
 
2. On February 19, 2014, the Corps contacted EPA to review the APR narrative and 
monitoring plan that was submitted by TDOT in response to EPA’s original public 
comments. On February 27, 2014, EPA determined that the narrative and monitoring plan 
did not adequately address APR concerns. In addition, EPA stated that the current 
monitoring plan, if applied as written, would cause State Water Quality Standard violations. 
These comments were provided to TDOT to address. On April 2, 2014 a revised APR 
monitoring plan was provided by TDOT. EPA was asked by the Corps to review the revised 
plan and EPA provided a letter on May 1, 2014 that stated that an adaptive management plan 
must be incorporated into the monitoring plan. On June 11, 2014, an adaptive management 
plan was provided by TDOT and forwarded to EPA for final review. In an email dated June 
24, 2014, EPA only had two remaining comments as a result of the adaptive management 
plan review. EPA asked TDOT to clarify when sampling would occur under Section IV. 
Adaptive Management Plan, and which department in TDEC would TDOT report sampling 
results to? TDOT responded on July 2, 2014 with a revised adaptive management plan that 
addressed EPA’s comments (Attachment G). The Corps believes that TDOT has satisfied 
EPA’s APR concerns.  

 
3.  In the TDOT submittal dated November 26, 2013, TDOT addressed the comments 
received from public notice. As part of the submittal, TDOT revised the EA/FONSI 
reevaluation documents to include discussions on impacts to aquatic resources, and an 
evaluation of census data to reaffirm that the environmental justice analysis performed in the 
original EA was still valid. According to the information provided, the census data has not 
changed significantly and the original analysis is still valid. In addition, a mitigation plan, 
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compliant with the 2008 Mitigation Rule was provided. The Corps believes that TDOT has 
provided adequate information to perform the NEPA evaluation. 

 
4. The Corps has reviewed the mitigation plan that was submitted with their public notice 
responses on November 26, 2013. The Corps provided additional comments regarding the 
mitigation plan on January 14, 2014, February 14, 2014, March 28, 2014, and September 9, 
2014. TDOT provided a sufficient mitigation plan on September 10, 2014. The 
compensatory mitigation plan complies with the 2008 Compensatory Mitigation Rule. The 
mitigation plan contains satisfactory information on each of the 12 components of the 
mitigation plan as required by 33 CFR 332.4(c). In accordance with 33 CFR 332.3(b)(2)-(6), 
TDOT has provided justification for the variance in the mitigation hierarchy preference and 
demonstrated the proposed mitigation is the most ecologically preferable option. In the 
justification provided by TDOT, they stated that there are no approved wetland banks that 
service the watersheds within the project limits. In addition, use of an in-lieu fee program 
was not pursued due to the fact that the Tennessee Department of Environment and 
Conservation (TDEC) did not allow TDOT to mitigate impacts in the in-lieu fee program. 
Additionally, the in-lieu fee program is not environmentally preferable because impacts 
resulting from the project would not be offset for up to three years from the date the impacts 
occurred. This is because the in-lieu fee program has three years to replace wetland impacts 
(credits sold) within a given service area. Use of the Walls Mitigation Site to offset project 
impacts would result in no temporal loss of wetland function as would be associated with 
use of the in-lieu fee wetland mitigation program because this is an established mitigation 
site. In addition, the Walls site is only 5.8 miles from the project impact site and is adjacent 
to a 303(d) listed stream, Crooked Fork, which is listed as impaired due to sedimentation 
and siltation; restoration of wetland vegetation and plugging of drainage ditches on the 
mitigation site should reduce sediment input from this parcel. Restoration of the Walls 
Mitigation Site began in 2008 with filling of an excavated pond and associated drainage 
ditches that were designed to dry out the site. In 2008 the site was plowed and a total of 
4,600 trees were planted throughout the site. A fifth year monitoring report shows that the 
Walls Site has wetland hydrology and survival of planted trees exceeds 450 per acre. The 
Corps agrees that the Walls Site is an environmentally preferable mitigation site for wetland 
mitigation. 

 
5. The public notice stated that “to compensate for impacts to 1.52 acres of jurisdictional 
wetlands, the applicant is proposing to mitigate the permanent wetland impacts by 
purchasing at a 2:1 ratio, 3.04 acres from an approved wetland mitigation site (permittee-
responsible) or by purchasing available wetland credits within an established wetland in-
lieu-fee program”. The Corps believes that this mitigation statement is adequate for the 
public to provide meaningful comment. As required by 33 CFR 332.4(b), the statement 
provides the amount of mitigation and forms of mitigation they are prepared to use. 
Depending on credit availability, external permitting agency requirements, and other 
unforeseen circumstances, multiple mitigation options were provided in the public notice.  
The public was afforded the opportunity to provide opposing comments to either proposed 
mitigation option that was being considered by the applicant. The public did not provide any 
comments on the applicant’s proposed mitigation strategy.  
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6. In the October 2013 Occurrence Surveys for the Valley Flame Crayfish report completed 
by TWRA, it was determined that no Valley Flame Crayfish reside within the project 
corridor. However, crayfish were discovered outside the project corridor. TWRA suggests 
that although no Valley Flame Crayfish were collected within the construction zone proper, 
the population discovered just southeast of the project warrants strict adherence to BMP’s to 
prevent excessive siltation from impacting that site. The Corps would include permit 
conditions to ensure erosion control measures are maintained throughout the project.  

 
7. TDOT provided the Corps additional information in regarding aquatic resource impacts 
within the revised reevaluation document.  Additional information was provided in TDOT’s 
November 26, 2013 public notice response document that addressed potential impacts of the 
federally/state-listed T&E species, cultural resources, and Environmental Justice. 

 
8.  TDOT has revised the reevaluation document to accurately describe where the project 
begins and ends.  

 
9. TDOT directed the Corps to sections in the EA and FONSI that describe TVA’s 
regulatory requirements. The appropriate information has been provided to the Corps. 

 
 

(7) The following comments are not discussed further in this document as they are 
outside the Corps purview.  NA/  Yes  

 
(8) The project was/ was not modified as a result of the PN coordination.  Explain. 

The project has been modified to take into account impacts to ephemeral streams. 
Ephemeral stream relocation and mitigation of unavoidable impacts to ephemerals has 
been incorporated into the project. Rip rap has been proposed to be placed to mimic the 
existing contours of the stream channel.  The top of the proposed rip rap is proposed to 
be installed at grade with the bottom of the existing channel.  Voids within the rip rap 
are proposed to be filled with creek gravel from the culvert excavation area. 
 

4. Alternatives Analysis.   
 

a. Basic and Overall Project Purpose (as stated by applicant and independent definition by 
Corps).   

Same as Project Purpose in Paragraph 1.   
Revised: Insert revised project purpose here and explain why it was revised.  

 
b.  Water Dependency Determination (only if affecting a special aquatic site):   

Same as in Paragraph 1.   
Revised:  Insert revised water dependency determination here if it has changed due to 

changing project purpose or new information.  
 
c. Applicant preferred alternative site and site configuration.   
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Same as Project Description in Paragraph 1.  
Revised: Explain any difference from Paragraph 1 

 
 Siting Criteria.   

Roadway Safety Design’s ability to meet desired travel speeds 

Sufficient capacity Basic highway segment level of service 
evaluation 

Location Project must improve safety and capacity along 
current route  

Aquatic resources Acres or linear feet impacts to aquatic 
resources 

 
d. Off-site locations and configurations.  The applicant proposes to rehabilitate an existing 
road. In this instance, off-site locations and configurations are limited to either a road 
realignment or rehabilitation of the road within the current alignment.  The extensive 
amount of waters of the United States on either side of the road makes the realignment 
alternative impracticable. Due to the rural nature of the project area, a complete alignment 
change (re-route) would result in impacts to aquatic resources that have not been previously 
impacted and would result in additional bifurcation of both aquatic and upland habitat.  In 
addition, a realignment would require additional engineering, and construction dollars 
resulting in no appreciable reduction in impacts to waters of the United States.  

 
e. (  NA) Off-Site alternative(s) were not selected for further analysis.  Explain.  The 

proposed work is to occur on an existing roadway. 
 

f. On-site configurations. 
Description Comparison to criteria 
Change road alignment 
within existing road 
corridor, expand the 2 
lane road to 4 lanes, 
with reduced shoulder 
slopes, and determine 
road alignment based on 
existing aquatic 
resources avoidance and 
minimization at each 
crossing to increase road 
capacity and meet 
AASHTO standards 

Changing the road alignment within the current road corridor 
would avoid and reduce impacts to waters, while allowing for 
roadway expansion that would result in improved roadway 
safety and capacity. This option has approximately 10%-55% 
fewer stream impacts as compared to other realignment 
options within the roadway corridor.   This option is 
practicable and reasonable and is the applicant’s `preferred 
alternative. 
 

Utilize bridges  rather 
than culverts to expand 
the 2 lane road to 4 lanes 
to increase road capacity 
and meet AASHTO 

The use of bridges to span aquatic resources rather than 
installing culverts would reduce the amount of aquatic 
resources that would be impacted by the project. However, 
the estimated cost to install bridges rather than culverts is 
significant. The estimated increase in project cost would be 
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standards $4,328,000 initially. Although operation and maintenance 
cost were not calculated, it is general engineering knowledge 
that bridges are more expensive to maintain than culverts and 
additional funds would be required in the long-term to 
maintain the bridges. This option is not practicable or 
reasonable. 
 

Change the road 
alignment all to the east 
or west of the current 
location to expand the 2 
lane road to 4 lanes to 
increase road capacity 
and meet AASHTO 
standards 

The complete relocation of the road to one side or the other 
with the valley would result in additional impacts to aquatic 
resources. If the road was moved to one side of the valley the 
anticipated stream and wetland impacts could be as much as 
14,875 LF and 0.87 acre, respectively. Additionally, if the 
road was moved to the other side of the valley, the project 
could impact as much as 9,017 LF of stream and 1.64 acres 
of wetland. This option would result in aquatic resource 
impacts that would exceed those proposed in the applicant’s 
preferred alternative.  In addition, the complete relocation of 
the road would result in a considerable increase in 
construction costs as compared to widening the road along 
the existing alignment. This option is not practicable or 
reasonable. 

 
g. Other alternatives not requiring a permit, including No Action.   

 
Description Comparison to criteria 
No Action Without expanding the roadway and shoulders, the project would 

not improve road safety, and traffic capacity for the traveling 
public. The No-Build Alternative does not meet the purpose and 
need of the project. 

 
h. Alternatives not practicable or reasonable.  Describe/explain: This is described in items f 

and g above. 
 

i. Least environmentally damaging practicable alternative.  Describe/explain: It has been 
determined that the applicants preferred alternative represents the least 
environmentally damaging practicable alternative for the reasons identified above. 

 
5. Evaluation of the 404(b)(1) Guidelines.  ( NA) 

 
a. Factual determinations.   

 
Physical Substrate. 
  See Existing Conditions, paragraph 1.  
       
Water circulation, fluctuation, and salinity.   
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  Addressed in the Water Quality Certification. 
       
Suspended particulate/turbidity. 
  Turbidity controls in Water Quality Certification and special conditions would 

be incorporated to reduce or eliminate suspended particulate and turbidity in 
adjacent waters. 

       
Contaminant availability. 
  General Condition requires clean fill. 
       
Aquatic ecosystem and organism. 
  Wetland/wildlife evaluations, paragraphs 5, 6, 7 & 8. 
       
Proposed disposal site. 
  Public interest, paragraph 6. 
       
Cumulative effects on the aquatic ecosystem. 
  See Paragraph 7.c. 
       
Secondary effects on the aquatic ecosystem. 
  See Paragraph 7.c. 
       

 
b. Restrictions on discharges (230.10). 

 
(1) It has/ has not been demonstrated in paragraph 4 that there are no 

practicable nor less damaging alternatives which could satisfy the project's basic 
purpose.  The activity is/ is not located in a special aquatic site (wetlands, 
sanctuaries, and refuges, mudflats, vegetated shallows, coral reefs, riffle & pool 
complexes).  The activity does/ does not need to be located in a special 
aquatic site to fulfill its basic purpose. 

 
(2) The proposed activity does/ does not violate applicable State water quality 

standards or Section 307 prohibitions or effluent standards ( based on 
information from the certifying agency that the Corps could proceed with a 
provisional determination).  The proposed activity does/ does not 
jeopardize the continued existence of federally listed threatened or endangered 
species or affects their critical habitat.  The proposed activity does/ does 
not violate the requirements of a federally designate marine sanctuary. 

 
(3) The activity will/ will not cause or contribute to significant degradation of 

waters of the United States, including adverse effects on human health; life 
stages of aquatic organisms' ecosystem diversity, productivity and stability; and 
recreation, esthetic, and economic values. 
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(4) Appropriate and practicable steps have/ have not been taken to minimize 
potential adverse impacts of the discharge on the aquatic ecosystem (see 
Paragraph 8 for description of mitigative actions).   

 
6. Public Interest Review: All public interest factors have been reviewed as summarized here. 

Both cumulative and secondary impacts on the public interest were considered.  Public 
interest factors that have had additional information relevant to the decision are discussed in 
number 7.     

 
    +  Beneficial effect 
    0  Negligible effect 
    -  Adverse effect 
    M  Neutral as result of mitigative action 
+ 0 - M  

    Conservation. 
    Economics. 
    Aesthetics. 
    General environmental concerns. 
    Wetlands. 
    Historic properties. 
    Fish and wildlife values 
    Flood hazards. 
    Floodplain values. 
    Land use. 
    Navigation.* 
    Shore erosion and accretion.* 
    Recreation.* 
    Water supply and conservation.* 
    Water quality. 
    Energy needs.* 
    Safety. 
    Food and fiber production. 
    Mineral needs.* 
    Considerations of property ownership. 
    Needs and welfare of the people. 

 
Public Interest Factors.  *Note that the review of the following public interest review factors 
are not applicable to this project, and therefore are not discussed below: navigation, shore 
erosion and accretion, recreation, water supply and conservation, energy needs, and 
mineral needs. Note that an “X” is indicated in the Negligible Effects box in the table.  
However, the checkmark actually should be in a box labeled as N/A. 
 
Factor Discussion 
Conservation; General 
Environmental 

The wetlands and streams that are proposed to be impacted as a 
result of the road widening, are located in or adjacent to existing 
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Concerns; Wetlands; 
Fish and wildlife 
values; Water Quality: 

right-of-ways (ROWs), and have been historically impacted by 
the existing road. The wetlands located in existing ROWs are 
mowed and maintained on a frequency that prevents the natural 
succession of the wetlands to high quality forested wetlands.  
 
The streams that are proposed to be impacted as a result of the 
road widening appear to have been historically channelized. 
Many on the streams flow along the edges of the road and cross 
the road through existing culverts.   Existing culverts are aging 
and deteriorating. The addition of new culverts would ensure 
that the hydrologic regimes of the streams would be maintained 
in future years.  ROW maintenance in some areas has 
eliminated buffers and vegetative cover along some stream 
reaches (Ephemeral Stream 12, 21, and Perennial Stream 11).  
 
The loss of 1.86 acres of wetland and permanent impact to 
8,176 linear feet of streams would result in minor negative 
impacts to wildlife habitat as well as water quality.  Temporary 
construction activities could result in sedimentation. However, 
should a permit be issued, it would be conditioned to minimize 
sedimentation and erosion.  The habitat loss resulting from the 
proposed work can be compensated with the following: the 
purchase of 3.72 wetland credits from the Walls Mitigation 
Site, purchase of 4,052 stream credits from the Tennessee 
Stream Mitigation Program, and 1,496 LF of relocated stream 
channel with riparian plantings.  
 

The amount of impermeable surface within the project area 
would increase. Increased runoff resulting from the project 
could degrade receiving waters. These water quality impacts 
would be offset through roadway design, implementation of 
BMPs, use of erosion and sediment control measures, and 
special conditions required by the TDEC’s individual water 
quality certification. 
 

As a result of the proposed mitigative actions described above, 
the listed public interest review factors would result in a 
negligible effect. 
 

Economics. As provided in FHWA’s 2004 FONSI, the project would 
remove land and improvements from the local tax base. This 
impact would be short-term since business and residential 
developments should relocate within the local area. It is 
anticipated that initial construction activities would result in the 
employment of local contractors to build the road widening 
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project. The project would result in a safer road that would 
facilitate transportation and commerce. The project would have 
a negligible effect on economics. 

Aesthetics; Land use; 
Considerations of 
property ownership: 

The proposed project would result of the widening of an 
existing roadway. Areas along the roadway have been 
historically impacted by the construction of the existing road, 
and residential and commercial developments. A portion of the 
proposed project is located within an existing ROW.  It is not 
anticipated that the additional expansion would result in 
negative aesthetical or land use impacts.  As for the 
consideration of property ownership, it is the applicant’s 
responsibility to acquire additional ROW and ensure the 
landowners are properly compensated should additional land be 
acquired.  The project would have a negligible effect on 
aesthetics, land use, and considerations of property ownership 
public interest review factors.  
 
 
  

Historic properties. In a letter dated July 25, 2013, the Tennessee Historical 
Commission concluded that there are no national register of 
historic places listed or eligible properties affected by the 
proposed undertaking. This is consistent with the Corps 
determination the project would have No Effect on any property 
listed, eligible for listing, or appear to meet the criteria for 
listing in the National Register of Historic Places. 

Safety; Needs and 
welfare of the people: 

The widening of the road and shoulders would help the 
applicant meet AASHTO road safety standards. It would 
improve overall road safety and improve the welfare of people 
traveling along SR-29. The project would have a beneficial 
effect on safety, needs and welfare of the people public interest 
review factors. 
 
 

Flood hazards; 
Floodplain values: 

As referenced in the June 2013 FHWA NEPA re-evaluation, 
TDOT and FHWA determined that the project was within the 
FEMA floodway, floodplain, or study area, within three 
locations (two locations on STR-1 and one location on STR-3). 
One area in which the roadway crosses over these stream STR-1 
is in an “AE” flood zone. To address the flood zone at the 
crossing over STR-1, TDOT provided a letter to the local 
official and a “No-Rise” certification stating that “this project 
would not adversely impact the 100 year flood elevations, 
floodway elevations and floodway widths”. The remaining two 
roadway crossings over Streams STR-1 and STR-3 are in a zone 
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“A” FEMA designated floodplain but no detailed study has been 
done by FEMA. TDOT has conducted a study on the project 
area and determined that the project would not increase the pre-
project flood elevations by more than one foot. The remainder 
of the project site is within an “X” flood zone. As stated by 
TDOT and FHWA, the design of the roadway system is in 
compliance with the floodplain management criteria set forth in 
the National Flood Insurance Regulations of Title 44 of the 
Code of Federal Regulations (CFR). It is also consistent with 
requirements of floodplain management guidelines for 
implementing Executive Order 11988 and Federal Highway 
Administration guidelines 23 CFR 650A. 
 
 The floodplain wetlands and streams that are proposed to be 
impacted as a result of the road widening would be 
compensated with the following mitigation: the purchase of 
3.72 wetland credits from the Walls Mitigation Site, purchase of 
4,052 stream credits from the Tennessee Stream Mitigation 
Program, and 1,496 LF of relocated stream channel.  
 
The proposed mitigation would increase the amount of 
floodplain wetlands available for flood water retention, nutrient 
removal, and groundwater infiltration within the 12 digit HUC. 
As a result of the proposed mitigative actions described above, 
the listed public interest review factors would result in a 
negligible effect. 
 
 

Food and Fiber 
Production 

According to FHWA’s EA, an assessment was performed in 
accordance with 7 CFR, Part 658, of the Farmland Protection 
Policy Act. It was determined by FHWA and NRCS that the 
project would not have a substantial impact to farmland. The 
project would impact approximately 18 acres of forest/farmland. 
This only represents 0.00003% of the forest/farmland within 
Emory watershed. The project is expected to have a negligible 
effect on food and fiber production. 

 
7. Effects, policies and other laws.  

 
a. Endangered Species Act.   NA 

The proposed project:  
 
(1) Will have “No Effect”  on the following threatened or endangered species:  

Gray bat ( Myotis grisescens): No Effect – No suitable caves were found 
within the project limits that would support gray bats.  
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Cumberland bean (Villosa trabalis): No Effect – The species is limited to 
the South Fork Watershed. The project is located in the Emory watershed. 
 
Cumberland sandwort (Arenaria cumberlandensis): No Effect – The 
species is limited to the South Fork Watershed. The project is located in the 
Emory watershed. 
 

(2)  “May affect, but is not likely to adversely affect”:   
Species: As lead federal agency for this project, the FHWA, in coordination 

with the applicant, prepared a Biological Assessment (BA) for those species where 
suitable habitat is and/or species are present, or potentially present, or known to 
occur within the county.  FHWA and the applicant made the following 
determinations: 

 
Alabama lampmussel (Lampsilis virescens): Not likely to adversely affect – No 
suitable habitat was documented for this species within the construction limits of the 
project. 
 
Finerayed pigtoe (Fusconaia cuneolus): Not likely to adversely affect – No suitable 
habitat was documented for this species within the construction limits of the project. 
 
Purple bean (Villosa perpurpurea):  Not likely to adversely affect – No suitable 
habitat was documented for this species within the construction limits of the project.  
 
Cumberland elktoe (Alasmidonta atropurpurea): Not likely to adversely affect – No 
suitable habitat was documented for this species within the construction limits of the 
project. 
 
Virginia spiraea (Spiraea virginiana): Not likely to adversely affect – No suitable 
habitat was documented for this species within the construction limits of the project. 
 
Spotfin chub (Cyprinella monacha):  Not likely to adversely affect – No suitable 
habitat was documented for this species within the construction limits of the project. 
 
Cumberland rosemary (Conradina verticillata):  Not likely to adversely affect – No 
suitable habitat was documented for this species within the construction limits of the 
project. 
 
Indiana Bat (Myotis sodalist) – Not likely to adversely affect  
In a letter dated March 31, 2003, USFWS concurred that the proposed project would 
not likely to adversely affect the above listed species. On July 23, 2007 and August 
7, 2013, USFWS re-verified that the project is not likely to adversely affect the 
above listed species. In 2008, Tennessee Wildlife Resources Agency requested the 
applicant to consider potential impacts to the state and federally endangered Alabama 
lampmussel (Lampsilis virescens). A survey was performed by the applicant on the 
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Little Emory River and no individuals were recovered during the surveying effort. In 
addition, the substrate was heavily silted and was not suitable for the mussel species. 
The USFWS concurred that the project would not likely to adversely affect the 
Alabama lampmussel.  
 
FHWA and the applicant determined that potential habitat for the Indiana bat (Myotis 
sodalist) exists within the project corridor. In July 2011, the FHWA and the 
applicant performed joint misting netting and acoustical studies to determine the 
presence or absence of the Indiana bat.  No Indiana bats were discovered or recorded 
during the study.  FHWA determined that the project would not likely adversely 
affect the Indiana bat.  In a letter dated February 22, 2012, USFWS concurred that 
the project would not likely adversely affect the Indiana bat based on the negative 
survey results.  

 
On May 15, 2014, FHWA provided a Biological Assessment to USFWS for Indiana 
bat and northern long-eared bat. FHWA determined that the project would likely 
adversely affect the Indiana and have No Jeopardy on the northern long-eared bat. 
FHWA made a determination of likely to adversely affect the Indiana bat, because 
survey results from 2011 were not longer valid. USFWS considers survey results for 
Indiana bat only valid for two years. Through an intra-agency consultation process 
between FHWA/TDOT and USFWS, USFWS has concurred that the project would 
“likely to adversely affect” the Indiana bat. To mitigate for their impacts the 
applicant was required to pay $201,400 to the Indiana Bat Conservation fund to 
mitigate for the removal of 53 acres of potential habitat.  
 
The requirement to pay into the Indiana Bat Conservation fund could not have been 
accomplished by TDOT due to administrative/funding reasons. As a result, another 
survey was performed during the period of August 2 – August 13, 2014 to determine 
the presence of Indiana bat and northern long-eared bat. No Indiana bats or northern-
longer-eared bats were recorded within the project corridor during the survey. As a 
result, FHWA determined that the project would not likely adversely affect the 
Indiana bat and northern long-eared bat. In a letter dated September 16, 2014, 
USFWS concurred that the project would not likely adversely affect the Indiana bat 
and northern long-eared bat.  Although not required, the USFWS asked that the 
removal of trees with a DBH of three inches or greater be considered from October 
15 through March 31 to further minimize potential harm. In an email dated 
September 29, 2014, TDOT stated that they cannot commit to a cutting restriction 
suggested (not required) by USFWS. 
 
The Corps has reviewed the findings provided by FHWA, the applicant, and USFWS 
and agrees with the effects determinations described above. The Corps would include 
permit conditions to ensure that all Section 7 ESA obligations are met by the 
applicant.  
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(3) Will/ Will not adversely modify designated critical habitat for any listed 
species.  

 
(4) Is/ Is not likely to jeopardize the continued existence of any listed species.   

 
(5) The Services concurred/ provided a Biological Opinion(s).  Explain. The 

USFWS acknowledged that the project would not likely adversely affect the 
Purple bean, Cumberland elktoe, Virginia spiraea, Spotfin chub, 
Cumberland rosemary, Alabama lampmussel, Finerayed pigtoe, 
 and Indiana bat on August 7, 2013. 
 
On September 16, 2014, USFWS concurred that the project would not 
likely adversely affect the Indiana bat and northern long-eared bat 
(Attachment D).  

 
b. Historic Properties. The proposed project will have  no effect  no adverse effect 

 adverse effect on any property listed, eligible for listing, or appear to meet the 
criteria for listing in the National Register of Historic Places, based on concurrence 
letter from SHPO/THPO.  
 
In 2002, the applicant performed a Phase I survey of the overall proposed project 
route to determine if any archaeological resources, listed or eligible for listing in the 
National Register of Historic Places (NRHP) would be affected.  In cooperation with 
the State Historic Preservation Officer (SHPO), the applicant determined that the 
proposed project would have no effect on any resources listed or eligible for listing 
in the NRHP.  By letter dated April 9, 2002, the SHPO concurred with the applicant. 
 
In response to the Corps’ public notice, the Tennessee Historical Commission 
provided a letter dated July 25, 2013, that concluded that there are no national 
register of historic places listed or eligible properties affected by the proposed 
undertaking. This is consistent with the Corps determination the project will have No 
Effect on any property listed, eligible for listing, or appear to meet the criteria for 
listing in the National Register of Historic Places (Attachment E). 

 
c. Cumulative & Secondary Impacts.  The geographic area for this assessment is the 

(06010208 Emory River) watershed (i.e. use 8 digit HUC code, etc). 
 
(1) Baseline.  Information describing this watershed was taken from the final 

TMDL for pH in Crab Orchard Creek, prepared by TDEC on September 21, 
2001.  The Emory River Watershed lies within 3 Level III ecoregions (Ridge 
and Valley, Southwestern Appalachians, and Central Appalachians) and 
contains 2 Level IV ecoregions as described below. 

 
 

• Cumberland Plateau (68a) is described in the South Fork Cumberland watershed data 
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(05130104). 
 

• Plateau Escarpment (68c) is described in the South Fork Cumberland watershed data 
(05130104). 
 
 

Table 2.  2006 National Land Coverage Dataset for the Emory Watershed (06010208). 
Land Use Area 
  Acres Square Miles % of Watershed 
OPEN WATER 5,153.83 8.05 0.93 
DEVELOPED, OPEN SURFACE 32,683.41 51.07 5.88 
DEVELOPED, LOW INTENSITY 11,711.58 18.30 2.11 
DEVELOPED, MEDIUM INTENSITY 3,705.81 5.79 0.67 
DEVELOPED, HIGH INTENSITY 961.84 1.50 0.17 
BARREN LAND (ROCK/SAND/CLAY) 3,488.23 5.45 0.63 
DECIDUOUS FOREST 282,270.93 441.05 50.75 
EVERGREEN FOREST 12,712.59 19.86 2.29 
MIXED FOREST 79,806.58 124.70 14.35 
SHRUB/SCRUB 2,942.13 4.60 0.53 
GRASSLAND/HERBACEOUS 58,224.14 90.98 10.47 
PASTURE/HAY 60,481.27 94.50 10.87 
CULTIVATED CROPS 829.51 1.30 0.15 
WOODY WETLANDS 1,197.20 1.87 0.22 
EMERGENT HERBACEOUS WETLANDS 18.10 0.03 0.00 
Total 556,187.17 869.04 100 

 
According to TDECs Final 303(d) Listing for impaired waters, approximately 
1,101 acres and 176.5 miles of impaired waters are within the Emory 
watershed.  The major contributors are: high mercury, PCBs, Chlordane, 
Arsenic, coal ash deposits, aluminum, alteration in stream-side or littoral 
vegetation cover, nitrate, physical substrate habitat alterations, loss of 
biological integrity due to siltation, low dissolve oxygen, oil, Escherichia coli, 
total phosphorus, pH, manganese, and flow alteration.  These result from a 
variety of sources such as: abandoned mines, stream impoundments, land 
development, mining, discharges from MS4 areas, municipal point source 
discharge, petroleum activities, channelization, permitted small flows, pasture 
grazing, contaminated sediments, and industrial point source. 

 
 

(2) Predominant land use in the watershed is forest (68%) followed by pasture 
(10.9%).  Developed areas represent approximately 8.8% of the total drainage 
area of the watershed.  This is an increase in development within the watershed 
of approximately 7.6 % from 1993. Corps permits for the period April 2009 to 
April 2014 has authorized the fill of 4.62 acres of wetland and permanent 
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impacts to 14,219 linear feet of stream (based upon ORM data).  The 14,219 
linear feet of stream impacts represent less than 0.18% of the streams within 
the watershed and impacts to wetlands represents less than 0.04% of the 
mapped wetlands within the watershed. Corps permits also have required 59.2 
acres of mitigation for wetland impacts and 15,700 linear feet of stream 
mitigation. Approximately 97 percent of the permit actions issued during the 
last five years were Nationwide Permits. In order of the above referenced 
impacts to be authorized by Nationwide Permits the impacts must have 
minimal individual and cumulative adverse effects on the aquatic environment. 
The projection is that authorizations will continue at the current rate.  
Various activities affecting aquatic resources were identified in the watershed 
descriptions.  Many of the sources contributing to degradation of aquatic 
resources within the aforementioned watershed are a result of activities in 
uplands that do not require DA permits, because they are outside of our 
jurisdiction or are exempt from Section 404 and Section 10 permit 
requirements. 
 

(3) Context.  The proposed project is typical of / a precedent / very large 
compared to /       other activities in the watershed.   Development 
similar to the proposal have occurred since prior to the Clean Water Act.  
Future conditions are expected to be continued slow growth and expansion.  
Besides Corps authorized projects, other activities include agriculture, 
residential and commercial development.  Resulting natural resource changes 
and stresses include the changes in land use, increases in impervious surfaces, 
and  increased runoff.  A key issue of concern in this watershed is the loss of 
habitat through land use change. The project would be located along an existing 
road. This would minimize the loss of high quality habitat. 

 
(4) Mitigation and Monitoring.  The project affects the following key issue(s):  loss 

of wetlands and streams.  The magnitude of the proposed effect is minor within 
the watershed.   Avoidance and minimization methods are addressed above.  
Compensatory mitigation, namely 1. Relocation of 1,492 LF of roadside stream 
at a 1:1 ratio; 2. Purchase of 4,052 stream credits from the Tennessee Stream 
Mitigation Program; 3. Purchase 3.72 wetland acres from the Walls Mitigation 
Site and monitoring described herein would result in increased wetland and 
stream functions.  

 
(5) Summary:  Based on the information submitted by the applicant and the Corps 

evaluation, the project would not result in unacceptable individual or 
cumulative impacts to the environment. Impacts are occurring to previously 
altered streams and wetlands that are located directly adjacent to the existing 
roadway. The expansion of the roadway would impact the aquatic resources 
within the project limits, however downstream, or watershed impacts would 
remain minimal. In addition, the mitigation proposed would result in restored 
streams and wetlands that are contiguous in size and are located in areas where 
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impacts from anthropocentric sources are minimized through the sighting of the 
mitigation project and buffer requirements. In the end, the mitigation should 
provide better functioning resources as compared to the resources being 
impacted. The project’s cumulative impacts on the environment resulting from 
the incremental impact of this project when added to the past, present, and 
reasonably foreseeable future actions are negligible given the current 
requirements of federal laws including the Clean Water Act, the Corps 
Regulatory Program regulations, and the special conditions of the DA permit.  
This project’s cumulative aquatic habitat impacts would be negligible since the 
applicant would be required to completely offset the functions of the impacted 
habitat with appropriate in-kind compensatory mitigation.  Cumulative water 
quality impacts would be negligible given the permit erosion control 
conditions, State permitting requirements with respect to the water quality 
certification, and the stream/wetland compensatory mitigation requirements.  
Cumulative wildlife and fisheries impacts would also be negligible given the 
location and impacted nature of the project site and the compensatory 
mitigation proposed for the project impacts.  No other measurable cumulative 
impacts are expected for any other resource. 
 
Secondary Impacts.  The project would not result in any measurable secondary 
impacts to the aquatic environment given the nature and proposed use of the 
project components and the fact that the project area is already impacted by 
major roadways and other development. 

 
d. Corps Wetland Policy.  Based on the public interest review herein, the beneficial 

effects of the project outweigh the detrimental impacts of the project. 
 

e. ( NA) Water Quality Certification under Section 401 of the Clean Water Act 
has/ has not yet been issued by TDEC.  Date issued: 9-11-2014 (Attachment F)  

 
f. ( NA) Coastal Zone Management (CZM) consistency/permit has/ has not yet 

been issued by      .  Date issued:       
 

g. ( NA) Other authorizations.        
 

h. ( NA) Significant Issues of Overriding National Importance.  Explain. 
 

8. Compensation and other mitigation actions.   
 

a. Compensatory Mitigation 
(1) Is compensatory mitigation required?  yes  no [If “no,” do not complete 

the rest of this section] 
If “yes”, has the applicant provided a mitigation plan?  yes  no 
If “yes”, describe applicant’s mitigation proposal: Originally, the applicant 
proposed to mitigate for the proposed permanent impacts to 1.52 acres of 
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wetlands, with 3.04 acres of wetland purchased from the Walls Mitigation Site. 
As mitigation for the proposed permanent impacts to 1,936 linear feet of 
streams, the applicant proposed to purchase 1,936 stream credits from TSMP. 
The applicant also proposed relocated 1,318 linear feet of stream as in-kind, on 
site mitigation (Attachment H).   
 
During the evaluation process, the Corps used the 2004 Tennessee Stream 
Mitigation Guidelines document to determine the appropriate amount of stream 
mitigation necessary to offset proposed impacts to intermittent and perennial 
streams.  For ephemeral streams that are not addressed in the Tennessee Stream 
Mitigation Guidelines, mitigation was assessed based on the quality of the 
streams.  The ephemeral streams located on the project, were considered low 
quality based on a Rapid Bioassessment Protocol assessment.  As a result, the 
ephemeral streams would be mitigated at a 0.25 ratio which is reflective of the 
functions lost by impacting the ephemeral streams on site.  
 
Following the initial project submittal and associated mitigation was proposed, 
a site visit was conducted by the Corps and it was determined that the project 
would permanently impact 1.86 acres of wetland, temporarily impact 0.10 acre 
of wetland, permanently impact 559 linear feet of perennial stream, temporarily 
impact 80 linear feet of perennial stream, permanently impact 5,026 linear feet 
of intermittent stream, temporarily impact 320 linear feet of intermittent 
stream, permanently impact 2,591 linear feet of ephemeral stream, and 
temporarily impact 220 linear feet of ephemeral stream. The additional impacts 
that were discovered because the applicant had not accurately mapped the 
existing aquatic resources on site, and thus the impacts to those aquatic 
resources were not calculated. TDOT was asked to provide mitigation 
statements for the additional impacts on January 28, 2014. On March 18, 2014, 
TDOT provided a revised mitigation plan for Corps review. The plan still did 
not address the following issues: 
 
1. The revised mitigation plan does not include the impacts that would be 
generated as a result of the additional waters that were identified during the site 
visit on November 14, 2013.   
  
2. The mitigation plan must address the Walls Mitigation Site as permittee 
responsible mitigation because the site never went through the formal 
mitigation bank review process. If the wetland areas associated with the credit 
purchase fail, the permittee would be responsible for ensuring adequate 
mitigation is provided to offset project impacts.  
 
3. TDOT states that “the undisturbed riparian vegetative buffer should be 50 
feet in width on both sides of the stream channel, measured from top of bank.” 
The detail drawing for riparian plantings indicates that trees would only be 
planted from toe of slope to top of bank. TDOT needs to clarify where trees 
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would be planted.  
 
4. A reference of the approved planting list must be included in the mitigation 
plan. 
 
5. Although invasive species treatment of 10% has been used in the past, the 
Corps intends to utilize the following standard special condition for all 
compensatory mitigation: No more than five (5) percent (%) cumulative areal 
cover of the mitigation area and no contiguous areas greater than 200 square 
feet shall be vegetated at the end of the 5-year monitoring period with invasive 
species.  
 
6. If TDOT chooses to use the Walls Site as mitigation to offset the project’s 
impacts, 2 years of annual monitoring would be required for the mitigation area 
that would be used to offset the project’s impacts.  
 
7. If mitigation is going to be provided from the Walls Site, then the permittee 
is responsible for providing long-term management of the mitigation area that 
is associated with their project.   
 
8.An adaptive management statement should be provided for the Walls Site.  
 
On September 10, 2014 TDOT provided a revised mitigation plan that would 
adequately offset the stream and wetland functions that would be lost as a result 
of the road modification. The applicant submitted a revised proposal to the 
Corps consisting of: 1. Relocation of 1,492 LF of roadside stream at a 1:1 ratio; 
2. Purchase of 4,052 stream credits from the Tennessee Stream Mitigation 
Program; 3. Purchase 3.72 wetland acres from the Walls Mitigation Site. The 
Corps believes that the mitigation proposed above would offset their proposed 
impacts. 
 

(2) Is the impact in the service area of an approved mitigation bank?  yes  no 
(i) Does the mitigation bank have appropriate number and resource type of 

credits available?  yes  no 
 

(3) Is the impact in the service area of an approved in-lieu fee program?  
 yes   no 

(i) Does the in-lieu fee program have appropriate number and resource type of 
credits available?  yes  no 

Stream impacts would be mitigated at the Tennessee Stream 
Mitigation Program. 1,492 LF of stream would be mitigated on-site 
through the relocation of stream channel on-site. The Tennessee 
Wetland Fund is available to provide credits for the wetland impacts. 
However, wetland impacts would be mitigated for that the Walls 
Mitigation Site.  
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(4) Check the selected compensatory mitigation option(s):  

  mitigation bank credits 
  in-lieu fee program credits 
  permittee-responsible mitigation under a watershed approach 
  permittee-responsible mitigation, on-site and in-kind 
  permittee-responsible mitigation, off-site and/or out-of-kind  

 
(5) If a selected compensatory mitigation option deviates from the order of the 
options presented in §332.3(b)(2)-(6), explain why the selected compensatory 
mitigation option is environmentally preferable.  Address the criteria provided in 
§332.3(a)(1) as follows: 

a. the likelihood for ecological success and sustainability: The in-lieu fee is not 
environmentally preferable for the wetland impacts because impacts resulting 
from the project would not be offset for up to three years from the date the 
impacts occurred. This is because the in-lieu fee program has three years to 
replace wetland impacts (credits sold) within a given service area. Use of the 
Walls Mitigation Site to offset project impacts would result in no temporal 
loss of wetland function as would be associated with use of the in-lieu fee 
wetland mitigation program because this is an established mitigation site. 
Restoration of the Walls Mitigation Site began in 2008 with filling of an 
excavated pond and associated drainage ditches that were designed to dry out 
the site. In 2008 the site was plowed and a total of 4,600 trees were planted 
throughout the site. A fifth year monitoring report shows that the Walls Site 
has wetland hydrology and survival of planted trees exceeds 450 per acre. 
The ecological success of the site has been demonstrated over the last five 
years. The applicant would be responsible for the long term management of 
the site. Should the site fail, the applicant would be responsible to provide 
mitigation at another location. 
 
The streams would be created as a result of stream relocations. Since these 
are relocations of existing channels, site hydrology is known and established. 
These relocated streams are believed to be sustainable in the long term, 
because the existing streams currently exist along the road and do not appear 
to be impacted. They would be located within the TDOT right-of-way which 
would provide protection to the resources.  The on-site stream relocations 
have been determined to be ecologically sustainable and successful. 
 

b. the location of the compensation site relative to the impact site and their 
significance within the watershed: It is anticipated that aquatic resources such 
as the ones impacted by this project will continue to occur within the 
watershed. Replacing some of these resources back into the watershed would 
ensure that not all of the aquatic functions would be eliminated from the 
watershed over time. As a result, the Corps believes that the mitigation 
approach used for this project will be environmentally preferable.  
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The Walls site is 5.8 miles from the project impact site and is adjacent to a 
303(d) listed stream, Crooked Fork, which is listed as impaired due to 
sedimentation and siltation; restoration of wetland vegetation and plugging of 
drainage ditches on the mitigation site should reduce sediment input from this 
parcel. The Walls Mitigation Site is located within the same 8 digit HUC 
(Emory River Basin 06010208) as the impacts. Mitigation would still be 
provided within the same watershed as the impact site.  
 
The stream relocations have been determined to be appropriate mitigation 
because replacing the streams next to their current locations would ensure a 
portion of impacted streams and riparian corridors would not be removed 
from the HUC 12 watershed. These streams would provide aquatic habitat 
that would otherwise be removed if from the project limits if all the streams 
were mitigated for off-site.  
 

c. the costs of the compensatory mitigation project: An in-lieu fee was not 
pursued by the applicant because Tennessee Department of Environment and 
Conservation (TDEC) would not allow TDOT to mitigate impacts in the in-
lieu fee system. The cost of mitigation for wetland impacts would be doubled 
if TDEC requires mitigation at a different site than the Corps. It would make 
wetland mitigation requirements go from 3.72 acres to 7.44 acres of wetland 
in order to satisfy mitigation needs of both the state and federal agency.  
 
If the streams were not relocated they would have to be placed into culverts 
to facilitate the construction of the road in addition to the purchase of credits 
from a mitigation bank. In addition to the additional cost of installing 1,492 
additional feet of unnecessary culvert, the applicant would be required to 
perform long-term maintenance of the culverts for the life of the road.  
 

(6) Other Mitigative Actions 
(7) Special Conditions Required (include rationale for required conditions):  In 

order to ensure that the project would result in no more than minimal 
individual and cumulative adverse environmental effects and would not be 
contrary to the public interest, mitigation, invasive plant management and 
monitoring special conditions would be required.  
 

 
1.  Permit Drawings:  The work must be completed in accordance with the plans and information submitted 
in support of the proposed work, as attached (sheets 1 through 79, titled SR-29, PIN 101411.04). 
 
2.  Fill Material:  The Permittee shall use only clean fill material for this project.  The fill material shall be 
free from items such as trash, debris, asphalt, construction materials, concrete block with exposed 
reinforcement bars, and soils contaminated with any toxic substance, in toxic amounts in accordance with 
Section 307 of the Clean Water Act. 
 
3.  Erosion Control:  Prior to the initiation of any work authorized by this permit, the Permittee shall install 
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erosion control measures along the perimeter of all work areas to prevent the displacement of fill material 
outside the work area.  Immediately after completion of the final grading of the land surface, all slopes, land 
surfaces, and filled areas shall be stabilized using sod, degradable mats, barriers, or a combination of similar 
stabilizing materials to prevent erosion.  The erosion control measures shall remain in place and be 
maintained until all authorized work has been completed and the site has been stabilized. 
 
4.  Acid Producing Rock: During and post-construction, the Permittee shall follow the “Adaptive 
Management and APR Water Quality Monitoring Plan for SR-29 (US-27) From SR-61 Near Harriman in 
Roane County to South of Whetstone Road in Morgan County PIN 101411.04; Project No. 65001-3266-14, 
73008-3243-14; and Adaptive Management and APR Water Quality Monitoring Plan for SR-29 (US-27) 
From South of Whetstone Road to North of SR-328 in Morgan County PIN 101411.05; Project No. 65001-
3268-14”.  
 
5. Temporary Stream Impacts: Within 14days from the date of completing the authorized work the 
Permittee shall restore all temporary stream impacts to pre-existing contours, elevations, vegetation, habitat 
type, and hydrology.  
 
6. Temporary Wetland Impacts:  Within 14 days from the date of completing the authorized work the 
Permittee shall restore 0.13 acre of temporary wetland impacts (as detailed on Drawings 26, 27, 28, and, 41 
of  71) to pre-existing contours, elevations, vegetation, habitat type, and hydrology.   The following shall be 
monitored to ensure Temporary Wetland Impacts are restored: 
 
 a.  Temporary Wetland Impacts: Wetland 6 and 8 - At the end of the monitoring period (5 years) the 
temporary wetland impact sites shall have a predominance of wetland vegetation and shall meet the 
definition of a wetland as outlined in the 1987 US Army Corps of Engineers Wetland Delineation Manual 
and the Eastern Mountains and Piedmont Region supplement (1987 Manual and Regional Supplement). 
   
b.  Reporting: Perform a year 1, year 3, and year 5 monitoring event of the temporary wetland impact areas. 
Post-construction monitoring reports shall include collecting data on the vegetation, soils, and indicators of 
wetland hydrology associated with wetlands 6 and 8 in accordance with the 1987 Manual and Regional 
Supplement.  The reports shall be submitted at the same time as the stream compensatory mitigation 
reporting. 
 
7.  In-Lieu Fee Credit Purchase: a.  In-Lieu Fee Program (ILF) Credit Purchase:  Prior to impacting waters 
of the United States, the Permittee shall provide verification to the Corps that 4,052 federal ILF credits have 
been purchased from the Tennessee Stream Mitigation Program ILF (LRN-2011-00711).  The required 
verification shall reference this project's permit number (LRN-2013-00712). 
 
8. Compensatory Mitigation: a. The Permittee shall complete the relocations of streams 1, 7, 10, and 16 
following the compensatory mitigation plan titled “Compensatory Mitigation and Monitoring Plan – SR-29” 
dated September 10, 2014. For the relocation of streams 1, 7, 10, and 16 the stream channel shall be 
constructed as detailed on attached Sheets 15-23, 31-33, 36-41, and 55-56 of 79.  
 
b. The Permittee shall provide written documentation to this office from Mr. Lynn Bumgardner, WETT 
LLC, that you have purchased 3.72 acres of restored wetlands at the Walls Mitigation Site in Morgan 
County, Tennessee.  You shall also provide a survey indicating the specific 3.72 acre portion of the Walls 
Mitigation site that is compensating for 1.86 acres of wetland impacts associated with this project.  GPS 
coordinates, in NAD 83 Lat/Long format must be submitted showing the corners of the purchased area.  
This confirmation shall be provided prior to any wetland impacts associated with this permit.  The Permittee 
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shall remain responsible for ensuring the 3.72-acre mitigation area complies with the approved 
compensatory mitigation plan. 
 
9.  Performance Standards:  Stream 1 and 10 - To meet the objectives of the approved compensatory 
mitigation plan, the Permittee shall achieve the following performance standards: 
 
    a.  Vegetation: At the end of the monitoring period all stream planting areas shall have a minimum of 300 
stems per acre. Native volunteer species can also be counted towards meeting the vegetative performance 
standard.  
 
    b.  Cover of invasive exotic plant species, pursuant to the most current list established by Tennessee 
Exotic Pest Plant Council shall total less than 5 percent relative aerial coverage of the mitigation area and no 
contiguous areas greater than 200 square feet shall be vegetated with more than 50% relative aerial coverage 
of invasive species at the end of the 5-year monitoring period. 
 
    c.  Channel stability shall be visually assessed and photo documented annually. The channel shall be 
stable and not actively eroding at the end of monitoring. A stable channel would not show evidence of 
significant bank erosion, head cutting, or other signs of instability.  The Pfankuch stability rating for the 
stream channels shall be classified as “good” during each monitoring year. 
 
    d.  Streams 1 and 10 shall have channel hydrology consistent with existing preconstruction conditions.  
 
    e.  Bankfull events shall occur at a minimum of 2 of the 5 years of monitoring. 
 
    f.  Stream 1 and 10 channel dimensions must fall within target ranges specified in the success criteria for 
each stream as shown in Appendix A of the Compensatory Mitigation and Monitoring Plan – SR-29, dated 
September 10, 2014. 
 
   g.   The RBP (Rapid Bioassessment Protocols) habitat assessment score for the mitigation project by year 
5 of monitoring must be greater than 75% of the regional habitat assessment guideline score as found in the 
2011 TDEC standard operating procedure for macroinvertebrate stream surveys. 
 
Streams 7 and 16 (reduced monitoring requirement due to limited size of stream replacements (60’ and 
18’)):  
    a.  Vegetation: At the end of the monitoring period all stream planting areas shall have a minimum of 300 
stems per acre. Native volunteer species can also be counted towards meeting the vegetative performance 
standard.  
 
    b.  Cover of invasive exotic plant species, pursuant to the most current list established by Tennessee 
Exotic Pest Plant Council shall total less than 5 percent relative aerial coverage of the mitigation area and no 
contiguous areas greater than 200 square feet shall be vegetated with more than 50% relative aerial coverage 
of invasive species at the end of the 5-year monitoring period. 
 
    c.  Channel stability shall be visually assessed and photo documented annually. The channel shall be 
stable and not actively eroding at the end of monitoring. A stable channel would not show evidence of 
significant bank erosion, head cutting, or other signs of instability.  The Pfankuch stability rating for the 
stream channels shall be classified as “good” during each monitoring year. 
 
    d.  Streams 7 and 16 shall have channel hydrology consistent with existing preconstruction conditions.  



CELRB-R (Application LRN-2013-00712) 
SUBJECT:  Department of the Army Environmental Assessment and Statement of Findings for the 
Above-Numbered Permit Application 
 

36 
 

 
    e.   The RBP (Rapid Bioassessment Protocols) habitat assessment score for the mitigation project by year 
5 of monitoring must be greater than 75% of the regional habitat assessment guideline score as found in the 
2011 TDEC standard operating procedure for macroinvertebrate stream surveys. 
 
Walls Mitigation Site: 
a.   Monitoring of the permittee responsible offsite mitigation at the Walls site shall be performed annually 
for a minimum of 2 years to ensure mitigation site success as referenced in the Compensatory Mitigation 
and Monitoring Plan, dated September 10, 2014.  The final monitoring report to be prepared during the 2nd 
year of monitoring shall include a wetland delineation and a survey of the delineated area to determine 
wetland success and final acreage. The Permittee shall remain responsible for ensuring the 3.72-acre 
mitigation area complies with these monitoring requirements. 
 
The Permittee shall achieve all performance standards by the end of the 5-year monitoring period.  In the 
event that the above performance standards have not been achieved, the Permittee shall undertake adaptive 
management approved by the Corps in accordance with the Adaptive Management Special Condition of 
this permit. 
 
10.  Monitoring and Reporting Timeframes:  To show compliance with the performance standards the 
Permittee shall complete the following: 
 
    a.  Perform a time-zero monitoring event of the stream relocation areas. This information shall be 
provided to the Corps by October 31st of the year the mitigation work is completed, as identified in the 
Compensatory Mitigation Special Condition of this permit.   
 
    b.  Submit the time-zero report to the Corps by October 31st of the year the monitoring event is completed. 
 The report would include at least one paragraph depicting baseline conditions of the mitigation site(s) prior 
to initiation of the compensatory mitigation objectives and a detailed plan view drawing of all created, 
enhanced and/or restored mitigation areas. 
 
    c.  Subsequent to completion of the compensatory mitigation, perform 5 years of annual monitoring. 
 
    d.  Submit annual monitoring reports to the Corps by October 31st of each monitoring year.   
 
    e.  Monitor the mitigation area(s) and submit annual monitoring reports to the Corps until released in 
accordance with the Mitigation Release Special Condition of this permit. 
 
11.  Reporting Format:  Annual monitoring reports shall follow a 10-page maximum report format for 
assessing compensatory mitigation sites.  The Permittee shall submit all documentation to the Corps on 8½-
inch by 11-inch paper, and include the following: 
 
    a.  Project Overview (1 Page): 
 
        (1)  Department of the Army Permit Number 
 
        (2)  Name and contact information of Permittee and consultant 
 
        (3)  Name of party responsible for conducting the monitoring and the date(s) the inspection was 
conducted 
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        (4)  A brief paragraph describing the purpose of the approved project, acreage and type of aquatic 
resources impacted, and mitigation acreage and type of aquatic resources authorized to compensate for the 
aquatic impacts. 
 
        (5)  Written description of the location, any identifiable landmarks of the compensatory mitigation 
project including information to locate the site perimeter(s), and coordinates of the mitigation site 
(expressed as latitude, longitudes, UTMs, state plane coordinate system, etc.). 
 
        (6)  Dates compensatory mitigation commenced and/or was completed 
 
        (7)  Short statement on whether the performance standards are being met 
 
        (8)  Dates of any recent corrective or maintenance activities conducted since the previous report 
submission 
 
        (9)  Specific recommendations for any additional corrective or remedial actions. 
 
    b.  Requirements (1 page):  List the monitoring requirements and performance standards, as specified in 
the approved mitigation plan and special conditions of this permit, and evaluate whether the compensatory 
mitigation project site is successfully achieving the approved performance standards or trending towards 
success.   A table is a recommended option for comparing the performance standards to the conditions and 
status of the developing mitigation site. 
 
   c.  Summary Data (maximum of 4 pages):  Summary data should be provided to substantiate the success 
and/or potential challenges associated with the compensatory mitigation project. Photo documentation may 
be provided to support the findings and recommendations referenced in the monitoring report and to assist 
the Corps in assessing whether the compensatory mitigation project is meeting applicable performance 
standards for that monitoring period. Submitted photos should be formatted to print on a standard 8 ½” x 
11” piece of paper, dated, and clearly labeled with the direction from which the photo was taken. The photo 
location points should also be identified on the appropriate maps. The summary data shall include the 
following: 
 
       (1)  Planting survival data, invasive exotic plant relative aerial coverage, channel hydrology, visual 
assessment of channel stability, Pfankuch stability rating, stream channel morphological assessment 
(Streams 1 and 10), and RBP scores.  
 
    d.  Maps and Plans (maximum of 3 pages):  Maps shall be provided to show the location of the 
compensatory mitigation site relative to other landscape features, habitat types, locations of photographic 
reference points, transects, sampling data points, and/or other features pertinent to the mitigation plan.  In 
addition, the submitted maps and plans should clearly delineate the mitigation site perimeter(s).  Each map 
or diagram should be formatted to print on a standard 8 ½” x 11” piece of paper and include a legend and 
the location of any photos submitted for review. As-built plans may be included. 
 
    e.  Conclusions (1 page):  A general statement shall be included that describes the conditions of the 
compensatory mitigation project.  If performance standards are not being met, a brief explanation of the 
difficulties and potential remedial actions proposed by the Permittee or sponsor, including a timetable, shall 
be provided.  The Corps would ultimately determine if the mitigation site is successful for a given 
monitoring period. 
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12.  Adaptive Management:  If the compensatory mitigation fails to meet the performance standards 5 
years after completion of the compensatory mitigation objectives, the compensatory mitigation would be 
deemed unsuccessful.  Within 60 days of notification by the Corps that the compensatory mitigation is 
unsuccessful, the Permittee shall submit to the Corps an alternate compensatory mitigation proposal 
sufficient to create the functional lift required under this permit.  The alternate compensatory mitigation 
proposal may be required to include additional mitigation to compensate for the stream function associated 
with the unsuccessful compensatory mitigation activities.  Alternate compensatory mitigation may require 
the purchase of Mitigation Bank or In-Lieu Fee Program credits.  The Corps reserves the right to fully 
evaluate, amend, and approve or reject the alternate compensatory mitigation proposal.  Within 120 days of 
Corps approval, the Permittee would complete the alternate compensatory mitigation proposal. 
 
13.  Mitigation Release:  The Permittee’s responsibility to complete the required compensatory mitigation, 
as set forth in the Compensatory Mitigation Special Condition of this permit would not be considered 
fulfilled until mitigation success has been demonstrated and written verification has been provided by the 
Corps.  A mitigation area which has been released would require no further monitoring or reporting by the 
Permittee; however the Permittee, Successors and subsequent Transferees remain perpetually responsible to 
ensure that the mitigation area(s) remain in a condition appropriate to offset the authorized impacts in 
accordance with General Condition 6 of this permit. 
 
14.  Perpetual Conservation:  The Permittee shall maintain the areas referenced in the Compensatory 
Mitigation Special Condition in their natural state in perpetuity.  The Permittee agrees that the only future 
utilization of these areas would be as a purely natural area and the following uses and/or activities would be 
prohibited except as required or authorized by this permit: 
 
a.  Construction or placing buildings, roads, signs, billboards or other advertising, utilities or other structures 
on or above the ground.  Elevated boardwalks, hiking trails and camping areas would be permitted as long as 
they do not involve any of the other prohibited uses listed below: 
b.  Dumping or placing soil or other substance or material as landfill or dumping or placing of trash, waste 
or unsightly or offensive material. 
    c.  Removal or destruction of trees, shrubs, or other vegetation. 
    d.  Excavation, dredging or removal of loam, peat, gravel, soil, rock, or other material substance in such a 
manner as to affect the surface. 
    e.  Surface use, except for purposes that permit the land or water area to remain predominantly in its 
natural condition. 
    f.  Activities detrimental to drainage, flood control, water conservation, erosion control, soil conservation, 
or fish and wildlife habitat preservation. 
    g.  Acts or uses detrimental to such retention of land or water areas. 
    h.  Acts or uses detrimental to the preservation of the structural integrity or the physical appearance of 
sites or properties of historical, architectural, or cultural significance. 
 
15. Endangered Species Act: The Section 7 Endangered Species Act effects determination for this project 
was based on the negative survey results for the Indiana bat and northern long-eared bat. If the project has 
not completed tree clearing by April 1, 2017, the Permittee is required to reinitiate consultation under 
Section 7 of the Endangered Species Act. 
 
16.  Regulatory Agency Changes:  Should any other regulatory agency require changes to the work 
authorized or obligated by this permit, the Permittee is advised that a modification to this permit instrument 
is required prior to initiation of those changes.  It is the Permittee’s responsibility to request a modification 
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of this permit from the Nashville District Regulatory Office. 
 
17.  Compliance Certification:  Upon completion of the authorized work, the Permittee shall sign the 
enclosed “compliance certification” and return it to our office.   If you fail to comply with any of the condi-
tions, this authorization may be modified, suspended, or revoked pursuant to 33 CFR 325.7.   
 
 

9. General evaluation criteria under the public interest review.  We considered the following 
within this document: 

 
a. The relative extent of the public and private need for the proposed structure or work.  

(e.g. Public benefits include employment opportunities and a potential increase in the 
local tax base.  Private benefits include land use and economic return on the property; for 
transportation projects benefits include safety, capacity and congestion issues.) Explain. 
The road rehabilitation project would improve the overall safety of vehicle travel. The 
widen road and shoulders would help support current and future vehicle travel 
capacities.  

 
b. There are no unresolved conflicts as to resource use.  (  There are unresolved 

conflicts as to resource use.  One or more of the alternative locations and methods 
described above are reasonable or practicable to accomplish the objectives of the 
proposed structure or work but are not being accepted by the applicant.)  (  There are 
unresolved conflicts as to resource use however there are no practicable reasonable 
alternative locations and methods to accomplish the objective of the purposed work.)  

 
c. The extent and permanence of the beneficial and/or detrimental effects, which the 

proposed work is likely to have on the public, and private uses to which the area is 
suited.  Detrimental impacts are expected to be minimal although they would be 
permanent in the construction area.  The beneficial effects associated with utilization of 
the property would be permanent. Explain. The road currently exists through the project 
area. The widening of the road would allow traffic to move more safely and efficiently.  

 
10. Determinations. 

a. Public Hearing Request:  NA 
  I have reviewed and evaluated the requests for a public hearing.  There is sufficient 

information available to evaluate the proposed project; therefore, the requests for a 
public hearing are denied. 

  I have reviewed and evaluated the requests for a public hearing.  There is insufficient 
information available to evaluate the proposed project; therefore, the requests for a 
public hearing are granted.  Date of hearing      ; Information gathered at the public 
hearing:       
 

b. Section 176(c) of the Clean Air Act General Conformity Rule Review: The proposed 
permit action has been analyzed for conformity applicability pursuant to regulations 
implementing Section 176(c) of the Clean Air Act.  It has been determined that the 
activities proposed under this permit would not exceed de minimis levels of direct or 
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indirect emissions of a criteria pollutant or its precursors and are exempted by 40 CFR 
Part 93.153.  Any later indirect emissions are generally not within the Corps' continuing 
program responsibility and generally cannot be practicably controlled by the Corps.  For 
these reasons a conformity determination is not required for this permit action. 
 

c. Relevant Presidential Executive Orders. 
(1) EO 13175, Consultation with Indian Tribes, Alaska Natives, and Native 

Hawaiians.  This action has no substantial direct effect on one or more 
Indian tribes.  Explain,if appropriate. 

 
(2) EO 11988, Floodplain Management. Not in a floodplain.  ( Alternatives to 

location within the floodplain, minimization, and compensation of the effects 
were considered above.)  Explain,if appropriate.  As referenced in the June 
2013 FHWA NEPA re-evaluation, TDOT and FHWA determined that the 
project was within the FEMA floodway, floodplain, or study area, within three 
locations (two locations on STR-1 and one location on STR-3). One area in 
which the roadway crosses over these stream STR-1 is in an “AE” flood zone. 
To address the flood zone at the crossing over STR-1, TDOT provided a letter 
to the local official and a “No-Rise” certification stating that “this project 
would not adversely impact the 100 year flood elevations, floodway elevations 
and floodway widths”. The remaining two roadway crossings over Streams 
STR-1 and STR-3 are in a zone “A” FEMA designated flood plain but no 
detailed study has been done by FEMA. TDOT has conducted a study on the 
project area and determined that the project would not increase the pre-project 
flood elevations by more than one foot. The remainder of the project site is 
within an “X” flood zone (Attachment C). As stated by TDOT and FHWA, the 
design of the roadway system is in compliance with the floodplain management 
criteria set forth in the National Flood Insurance Regulations of Title 44 of the 
Code of Federal Regulations (CFR). It is also consistent with requirements of 
floodplain management guidelines for implementing Executive Order 11988 
and Federal Highway Administration guidelines 23 CFR 650A.  
 

(3) EO 12898, Environmental Justice.  In accordance with Title III of the Civil 
Right Act of 1964 and Executive Order 12898, it has been determined that the 
project would not directly or through contractual or other arrangements, use 
criteria, methods, or practices that discriminate on the basis of race, color, or 
national origin nor would it have a disproportionate effect on minority or low-
income communities. Refer to the Environmental Assessment performed by 
FHWA in 2003, and updated in 2013 for additional information on 
environmental justice in relation to the proposed project. 

 
(4) EO 13112, Invasive Species.  

There were no invasive species issues involved.     
The evaluation above included invasive species concerns in the analysis of 

impacts at the project site and associated compensatory mitigation projects. 
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Through special conditions, the permittee will be required to control the 
introduction and spread of exotic species. 

 
(5) EO 13212 and 13302, Energy Supply and Availability.  The project was not 

one that will increase the production, transmission, or conservation of energy, 
or strengthen pipeline safety.  ( The review was expedited and/or other 
actions were taken to the extent permitted by law and regulation to accelerate 
completion of this energy-related (including pipeline safety) project while 
maintaining safety, public health, and environmental protections.) 

 
b. Finding of No Significant Impact (FONSI).  Having reviewed the information provided 

by the applicant and all interested parties and an assessment of the environmental 
impacts, I find that this permit action will not have a significant impact on the quality of 
the human environment.  Therefore, an Environmental Impact Statement will not be 
required. 

 
c. Compliance with 404(b)(1) guidelines. NA 

Having completed the evaluation in paragraph 5, I have determined that the proposed 
discharge complies/ does not comply with the 404(b)(1) guidelines. 

 
d. Public Interest Determination: I find that issuance of a Department of the Army permit 

is not/ is contrary to the public interest. 
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