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Preserang Ameoras Moage

October 11. 2003

Wiz, J. Bennetl Graham
Senior Archacoloyist
Tennesser Valley Authorily
400 West Summit Hill Drive
Knoxville, TN 37902-1401

REF: Programmalic Agreement for proposed land plans ip Tennessee

Dear BT i

Eaclosed is the executed Programmatic Agreement for the referenced program. By
carrying vut the terms of the Agreemenl, the Tenuessee Valley Authority will ha_vc
fulfilled its respousibilities under Section 106 of the National Historic Preservation Act

and the Council's regulations,

We appreciate vour cooperation inn reaching this Agreement. [Fyou have any QuUsons,
Rase call Dr. Tom McCulloeh at 202-606-8354.

Sipeercly.

L. Klima
Ditector
Office of Federal Agency Programs

Frae bosure

ADVEARY CCUNCIL O HISTORIC PRESERVATICHN

1700 Parmmmyararid vtz N Suite 809 » Washington, DT 20008
Phona; 202-406-8503 = Fax 202-604-8647 » av icifacho.aos » enna 2k ogw
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Mountain Reservoirs Land Management Plan

PROGRAMMATIC AGREEMENT
AMONG
THE TENNESSEE VALLEY AUTHORITY,
THE ADVISORY CCOUNCIL ON HISTORIC PRESERVATION,
AND THE TENNESSEE STATE HISTORIC PRESERVATION OFFICER
REGARDING THE IMPLEMENTATION OF RESERVOIR LAND MANAGEMENT PLANS IN
TENNESSEE

WHEREAS, the Tennessee Valley Authority (TVA) has proposed to develop Reservoir Land
Management Plans for TVA land hoidings within the State of Tennessee, these reservoirs being
Boone in Sullivan and Washington Counties; Cherokee in Grainger, Hamblen, Hawkins, and
Jefferson Counties; Chickamauga in Bradiey, Hamilton, McMinn, Rhea, and Meigs Counties;
Douglas in Cocke, Jefferson, and Sevier Counties; Fort Loudoun in Blount, Knox, and Loudon
Counlies; Fort Patrick Henry in Sullivan and Hawkins Counties; Great Falls in Van Buren, Warren,
and White Counties; Guntersville in Marion County; Kentucky in Benton, Decatur, Hardin, Henry,
Houston, Humphreys, Perry, Stewart, and Wayne Counties; Melton Hill in Anderson, Knox,
Loudon, and Roane Counties; Nickajack in Hamilton and Marion Counties; Nolichucky in Green
County; Normandy in Bedford and Coffee Counties; Norris in Anderson, Campbell, Claiborne,
Grainger, and Union Counties; Ocoee #1, #2, and #3 in Polk County; Pickwick in Hardin County;,
South Holston in Sullivan County; Watauga in Carter and Johnson Counties; Walts Bar in Loudon,
Meigs, Rhea, and Roane Counties; Wilbur in Carter County; and the Beech River Project
consisting of Beech, Cedar, Dogwood, Lost Creek, Pin Oak, Pine, Redbud, and Sycamore
Reservoirs in Henderson County, Tennessee; and

WHEREAS, TVA has determined that the implementation of the Land Management Plans has the
potential to affect historic properties that are eligible for listing in the National Regisler of Historic
Places (NRHP); and

WHEREAS, TVA has consulted with the Advisory Council on Historic Preservation (Council), the
Tennessee State Historic Preservation Officer (SHPQ), the Eastern Band of Cherckee Indians,
the United Keetoowah Band, the Cherokee Nation of Oklahoma, Chickasaw Nation, the
Muscogee {Creek) Mation of Oklahoma, the Poarch Band of Creek Indians, the Alabama-
Coushatta Tribe, the Alabama-Quassarte Tribal Town, the Kialegee Tribal Town, the Mississippi
Band of Choctaw Indians, the Choctaw Nation of Oklahama, the Jena Band of Choctaw Indians,
the Seminole Nation of Qklahoma, the Seminole Indian Tribe, the Eastern Shawnee Tribe of
Oklahoma, and the Absentee-Shawnee Tribe of Oklahoma pursuant to 36 CFR Part 800, the
regulations of the Council implementing Section 106 of the National Historic Preservation Act

(16 U.S.C. 470f); and

WHEREAS, the Eastern Band of Cherokee Indians, the Chickasaw Nation, the Choclaw Nation of
Oklahoma, and the Muscogee {Creek) Nation of Oklahoma have been inviied to be a signatory to
the Programmatic Agreement; and will assist TVA in determining NRHP eligibility of historic
properties and appropriateness of treatment plans for historic properties which have religious or
cultural significance to the Eastem Band of Cherokee Indians, Chickasaw Nation, the Choctaw
Nation of Oklahoma, andfor the Muscogee (Creek) Nation of Oklahoma that will be adversely
affected by TVA Land Management Plans; and

WHEREAS, TVA has conducted complete or partial investigations to identify historic properties on
portions of lands considerad in the Reservoir Land Management Plans; and
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WHEREAS, 36 CFR Part 800.14(b) of the regulations of the Council encourages the use of
Programmatic Agreements when effects on historic properties are regional in scope and cannot
be fully determined prior to the approval of the undertaking; and

WHEREAS, TVA will develop a Reservair Land Management Plan at each of these reservoirs
which will clearly identify the area of potential effect (APE) for each reservoir;

NOW THEREFORE, TVA, the Council, the SHPQO, the Eastern Band of Cherokee Indians,
Chickasaw Nation. the Choctaw Nation of Oklahoma and the Muscogee (Creek) Nation of
Oklahoma agree that the undertaking shall be implemented in accordance with the following
stipulations 1o satisfy TVA's Section 106 responsibllities for Reservoir Land Management Plans.
The TVA Federal Preservation Officer, or the designee thereolf, shall act for TVA in all matters
concerning the administration of this Agreement.

Stipulations

TVA will ensure that the measures outlined below are a part of all Reservoir Land Management
Plans developed by TVA within the state of Tennessee, and that these provisions relating to
identification, evaluation, and treatment of histeric properties are carried out within the APE prior
to the commencement of any ground-disturbing aclivities or activities that may have visual or
other effects on a historic property. This Agreement allows phased identification, evaluation, and
treatment of the historic properties located within the APE.

1. CONSULTATION:

TVA will seek comments from all appropriate consulting parties as defined at 36 CFR 800.2(c),
and from signatories to this agreement on any undertaking proposed pursuant to a Reservoir
Land Management Plan. All comments received in response to such requests for comments will
be taken into consideration by TVA in its decision 1o proceed with such undertaking.

2. AREA OF POTENTIAL EFFECT (APE):

The APE is defined as all TVA fee lands described in the Reservoir Land Management Plan and
those private or other non-TVA lands which may be affected by an undertaking on TVA fee land.

3. IDENTIFICATION:

A. TVA shall conduct surveys to identify all historic properties within the APE for each Reservoir
Land Management Plan. Previous inventories of TVA lands have identified some but not
necessarily all historic properties eligible and potentially eligible for listing in the NRHP.

B. The surveys will be carried cut in & manner consistent with the Secretary of the Inferior's
Standards and Guidelines for Identification (48 FR 44720-23) and the Tennessee SHFPO
Standards and Guidetings for Architectural and Archaeological Resource Management Studies.
Survey Plans wiil be provided to all signatories for thirty (30) days for review and comment, and
TVA shall lake all comments into account prior to implementation. A written report of the survey
shall be submitted to the SHPQ, Indian tribes, and the other signatories for thirty (30) days for
review and comment. Existing information such as previous survey data, pholographs, maps,
drawings, building plans, descriptions, sketches, etc. shall be used along with new data.

Final Environmental Impact Statement

403



Mountain Reservoirs Land Management Plan

404

4. EVALUATION:

A. TVA, in consultation with the SHPQ, Indian tribes, and the other signatories 1o this Agreement,
shall evaluate the Mational Register eligibility of properties identified through the surveys in
accordance with 36 CFR Part 800.4(c). For properties that have been determined to be
potentially eligible for listing in the NRHP, TVA shall conduct evaluation studies in a manner
consistent with the Secretary of the inlerior'’s Standards and Guidelines for Identification and
Evaiuation (48 FR 44720-26) and the Tennessee SHPO Standards and Guidelines for
Architectural and Archaeological Resource Management Studies. The SHPO, Indian tribes, and
the other signatories shall raview and comment on the scope of work (SOW) prior to the
evaluation. The evaluations shall be conducted in consultation with the SHPO, Indian tribes, and
the other signatories, and a written raport shall be submitted to all signatories for thirty (30) days
for review and commeni.

B. Froperties which have been evaluated and have been found to meet Mational Register criteria
shall be considered historic properties. Should a dispute arise on the eligibility of a historic
property, TVA will consult with the SHPO to resolve the objection. If TVA and the SHPO do not
agree with the determination of eligibility, or if the Council or the Secretary of the Interior
(Secretary) so request, TVA shall obtain a determination of eligibility from the Secretary pursuart
to 36 CFR Part 63. If an Indian tribe that attaches religious and cultural significance to a property
off tribal land does not agree with the determination of eligibility, it may ask the Council to request
the TVA Federal Preservation Officer to reassess the determination of eligibility.

5. TREATMENT PLANS:
A, AVOIDANCE, PROTECTION, AND MAINTENANCE:

(1) TVA, in consultation with the SHPO, Indian tribes, and the other signatories, shall ensure
that historic properties determined eligible for listing in the NRHP are, to the extent
prudent and feasible as determined by the consultation process, avoided and preserved
in place while conducting activities that could affect the characleristics of such property.
In the implementation of the Reservoir Land Management Plans, aitermatives to avoid
adversely affecting historic properties eligible for the NRHP will be considered. All eligible
historic properties, that are avoided, will be protected by a buffer zane established in
consultation with the SHPQ, Indian tribes, and the other signatories.

(2) TVA will develop a protection and maintenance plan for historic properties on a particular
reservoir within two (2) years of the completion of a2 Reservoir Land Management for that
reservoir as specified under Stipulation10.B. of this Agreement. This plan will be
consistent with the standards for archaeological resources set forth in Treatment of
Archaeological Properties (Advisory Council on Historic Preservation 1989), and with the
recommended approaches to rehabilitation of historic structures set forth in the Secrelary
of the Interior's Standards for Rehabilitation and Guidelines for Rehabilitating Historic
Buildings (U.S. Department of the Interior, National Park Service, 1983). Furthermore,
this plan will be developed in consuitation with the SHPO, Indian tribes, and the other
signatories. TVA will seek and consider the views of other consulting parties pursuant to
36 CFR Part 800.3(f.
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B. DATA RECOVERY:

(1) When historic properties eligible for the NRHP will be adversely affected by unavoidable
physical destruction or damage and all avenues of avoidance have been considered, and
a treatment plan for data recovery is found through consultation with the signateries to
this Agreement and Indian tribes having a cultural affiliation with the histaric properties to
be the appropriate treatment, data recovery will be implemented. In such an instance,
TVA shall develop a data recovery plan in consuitation with the SHPO, Indian tribes, and
the other signatories for the recovery of historic and archaeological data from properiies
that are determined to be eligible for mnclusion in the NRHP.

(2) The data recovery plan shall be developed in accordance with 36 CFR Part 800.5 and
800.16 and will be consistent with 36 CFR Part B00 and the standards sel forth in
Archeology and Historic Preservation: Secretary of Interior’s Standards and Guidelines.
The data recovery plan shall specily, at a minimum:

(a) the property, properties, or portions of properties where data recovery is 10 be
carried out;

(b} any property, properties, or portions of properties that will be destroyed without
data recovery;

(c) the research questions to be addressed through dala recovery, with an
explanation of their relevance and importance;

(d) the field and laboratory methods to be used, with an explanation of their
relevance to the research guestions;

(e) the methods to be used in analysis, data management, and dissemination of
data, including a schedule;

(f} the proposed disposition of recovered materials and records. The proposed
location of this material will be at the University of Tennessee, McClung
Museumn except for items specified under Stipulation 9 below;

(g) proposed methods for involving the interested public in data recovery,

(h) proposed methods for disseminating results of the work to the interested public;
(i} aproposed schedule for the submission of progress reports to the SHPO; and
{i} aplan, developed in consultation with the SHPO, Indian tribes, and the other

signatories, delineating the manner in which historic properties, human remains,
and associated funerary objects discovered subsequent to the ratification of this
Agreement document would be treated.

{3) TVA shall provide all signatories an opportunity to rnonitor the implementation of the data
recovery plan.
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6. POST REVIEW DISCOVERIES:

Previously unidentified historic properties discovered during the implementation of the Reservoir
Land Management Plans will be subject 1o the evaiuation process under Stipulation 4 and treated
according to the process under Stipulation 5.

Should historic properties be discovered on TVA lands, the discovered historic properties shall be
protecled and slabilized to prevent any further disturbance until TVA can make an informed
decision about further steps to take to meet Federal agency obligations under Section 106 and the
terms of this Agreement.

7. REPORTS:

TVA shall ensure that all historical and archaeological investigations undertaken for compliance
with this Agreement are recorded in formal written reporis that meet the Archeology and Histaric
Preservation: Secretary of Interior's Standards and Guidelines and the Tennessee SHPO
Standards and Guidelines for Architectural and Archaeological Resource Management Studies.
The SHPQ, Indian tribes, and the other signatories shall be afforded thirty (30) days to review and
comment on any archaeclogical or historical reports submitted under this Agreement.

8. SHORELINE STABILIZATION:

Consistent with its obligations under Section 110 of the NHPA, TVA will monitor reservoir
shorelines to determine whether any historic properties are being affected by reservoir operation
and/or vandalism. TVA will implement appropriate measures, in consultation with the SHPO,
Indian tribes, and the other signatories to protect eligible historic properties that are determined to
be adversely affected by such causes.

Since fiscal year 1999, TVA has been pursuing a systematic effort in identifying the most
significant and endangered archaeoclogical sites along ils reservoir shorelines and
stabilizing/protecting them. All stabilization to date has been coordinated with the requisite SHPO
and Indian tribes.

9. TREATMENT OF HUMAN REMAINS:

A. TVA shall ensure thal the treatment of any human remains discovered within the APE
complies with all State and Federal laws, including the Native American Graves Protection and
Repatriation Act (NAGPRA), conceming archaeological sites and treatment of human remains.
Regarding human remains identified on State lands, TVA shall ensure that the remains be treated
in a manner that is consistent with the Advisory Council of Historic Preservation’s Policy
Statement Regarding the Treatment of Human Remains and Grave Goods (1988), and in
accordance with Tennessee Code Annotated (T.C.A.) 46-4-101 et seq. “Termination of Use of
Land as a Cemetery,” and T.C.A. 11-6-116b, "Notification and Observation,” and T.C.A. 11-6-119
“Reinterment” with implementing Tennessee Rules and Regulations Chapter 0400-9-1 “Native
American Indian Cemetery Removal and Reburial.” Should human remains be encountered
during historic properties investigations or post-review discovery, all ground disturbing activities in
the vicinity of the human remains will be ceased immediately. TVA will notify signatories within
three (3) business days and invite them to comment on any plans developed to treat the human
remains.
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B. After consultation with signatories and culturally affiliated Indian tribes in accordance with the
provisions of MAGPRA, if any Native American human remains and/or associated funerary
objects are excavated during the survey, evaluation, or data recovery of historic properties, TVA
shall ensure that these remains and associated objects will be repatriated in accordance with the
provisions of NAGPRA within sixty (60) days of completion of any investigations specified in the
research design. The temporary curation of the human remains and associated funerary objects
will be at the University of Tennessee, McClung Museum during this interim.

10. TIMETABLES FOR COMPLIANCE:

A. Consistent with Stipulation 11 that allows phased compliance, TVA shall ensure that the
commitments in this Agreement are met prior to commencement of any ground-disturbing
activities. In the event that previously unidentified historic properties should be encountered
during the implementation of any ground-disturbing activities, consultation with the SHPOQ, Indian
tribes, and the other signatories will be conducted to determine where work ¢an resume while the
effects to the historic property are addressed.

B. Within two (2) years of completion of a Reservoir Land Management plan in Tennessee, TVA
will develop a plan for protection and maintenance of historic properties at that particular reservoir.
The plan will be submitted to the SHFQ, Indian tribes, and the other signatories for review
pursuant to Stipulation 5.A(2).

C. Throughout this agreement, uniess otherwise stated, the SHPQ, Indian tribes, and the other
signatories shall have thirty (30) days to review and comment on all reports concerning
investigations of historic properlies and propesed data recovery plans provided by TVA.
Comments received from the signatories shall be taken into consideration in preparing final plans.
A copy of the final reports and data recovery plans shall be provided to the signateries.

11. PHASED COMPLIANCE:

Consistent with 36 CFR Part 800.4(b)(2), this Agreement allows phased identification, evaluation,
and treatment of historic properties in order to meet the requirements of Section 108 of the
National Historic Preservation Act (NHPA).

12. LAND TRANSFER OF PROPERTY RIGHTS:

The instrument of conveyance for the transfer, iease or sale, of any parcel containing or that may
contain a historic property from the Federal Government to a third party will include provisions lo
ensure that all requirements of Section 1086 of the NHPA and its implementing regulations

(36 CFR Part 800) are met. The instrument of conveyance shall contain, when necessary o
protect historic properties, a legally binding preservation covenant for the protection of such
properties prepared in consultation with the SHPO, indian tribes, and the other signatories. TVA
may release the grantee from the preservation covenant in whole or in part, as appropriate,
pursuant to the terms of the covenant and after consultation with the SHPO, Indian tribes, and the
other signataries. The covenant may be enforced by TVA or the United States of America.
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13. ADMINISTRATIVE CONDITIONS:

A. If Stipulations 1 - 12 have not been implemented within ten (10} years, this Agreement shall be
considerad null and void, unless the signatories have agreed in writing as provided in Paragraph
13.B. below to an extension for carrying out its terms. If no agreement is reached on an extension
at the end of this 10-year period, TVA and the SHPO will resume consultation pursuant to 36 CFR
Part 800.

B. If Stipulations 1 - 12 have not been implemented within nine (9) years from the date of this
Agreemenl's execution TVA and the SHPO shall review the Agreement to determine whether the
Agreement should be extended. If an exiension is deemed necessary, TVA, the Council, and the
SHPO and cther signatories will consull to make appropriate revisions to the Agreement.

C. The signatories to this Agreement shall consult at least once every year to review
implementation of the terms of this Agreement. Prior to the reviews, TVA shall provide to the
signatories a report detailing how it has carried out its abligations pursuant to this Agreement.

D. The Council, SHPO, Indian tribes and the ather signatories may monitor activities carried out
pursuant to the Agreement, and the Council will review such activities if so requested. TVA will
cooperate with the Council, SHPQO, Indian tribes and the other signatories in carrying out their
monitoring and review responsibilities.

E. The signatories to this Agreement may agree to amend the terms of the Agreement. Such
amendment shall be effective upon the signatures of all signatories to this Agreement, which shall
be appended to the Agreement as an attachment.

F. Should the SHPO, Indian tribes and the other signatories object within thirty (30) days after
receipt of any plans, specifications, contracts, or other documents provided for review pursuant to
this Agreement, TVA shall consult with the SHPO to resolve the objection. If TVA determines that
the abjection cannot be resolved, TVA shall request the further comments of the Council pursuant
to 36 CFR Part 800. Any Council comment provided in response to such a request will be taken
into account by TVA in accordance with 36 CFR Part 800 with reference only to the subject of the
dispute; TVA’s responsibility to camy out all actions under this Agreement that are not the subjects
of the dispute wilt remain unchanged.

G. In the event the SHPO is unable to fulfill its responsibilities pursuant to this Agreement, TVA
shall consult with the Council on an appropriate course of action for implementing the terms of this
Agreement.

H. If the Council determines that the terms of this Programmalic Agreement are not being
carried out, or if this Agreement is terminated, TVA shall comply with subpart B of 36 CFR Pan
800 with regard to individual Reservoir Land Management Plans covered by this Agreement.

I. TVA shall ensure that public involvement in addition to its outreach to the signatories fo this
Agreement is conducted pursuant to 36 CFR Part 800.14 by inviting commenl through Public
meetings, Public notices, or other appropriale mechanisms as may be agreed upon by the
signatories.
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Execution and implementation of this Programmatic Agreement evidences that TVA has taken
into account the efiects on historic properties resulting from its action to develop Reservoir Land
Management Plans in Tennpessee and TVA has thereby complied with its obligations under
Section 106 of National Historic Preservation Act for these actions..

SIGNATORIES:

ADVISORY NCIL ON HISAORIG PRESERVATION
By: - Date:__ 72/ & 05/
[ ]

TENNESSEENALREY A

By: Date:_23.0-5

l }
TENNESSEE STATE HISTORIC PRESERVATION OFFICER

. DSH P oate. £/2.3 s

CONCURBRING PARTIES:
EASTERN BAND OF CHEROKEE INDIANS

By: Date:
[ 1

CHICKASAW NATION

By: Date:
[ ]

CHOCTAW NATION OF OKLAHOMA

By: Date:
[ ]

MUSCOGEE (CREEK) NATION OF OKLAHOMA

By: Date:
[ ]
By Date:
[ ]
By: Date:
[ |

B
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PROGRAMMATIC AGREEMENT
AMONG
THE TENNESSEE VALLEY AUTHORITY,
THE ADVISORY COUNCIL ON HISTORIC PRESERVATION,

AND THE TENNESSEE HISTORIC PRESERVATION OFFICER
REGARDING THE IMPLEMENTATION OF RESERVOIR LAND MANAGEMENT
PLANS IN
TENNESSEE

AMENDMENT 1
This Agreement shall be amended to include those portions of Apalachia Reservoir
located within Polk County, Tennessee.

SIGNATORIES:

ADVlS& COUNC@“ HISTORIC PRESERVATION
" Date: *Il‘l }C’%
—t
TENNESSEE VALLEY AUTHORITY

FY:M K- Zé&-q ] Date:”"’ (9"07

TENNESSEE STATE HISTORIC PRESERVATION OFFICER

?Yi _rg'pwiw,‘l— 9’? (ju‘%n-?f ] Date: O<tobsr 1:'_721,::;

Final Environmental Impact Statement



