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L Imtroduction.
Personal Information & Scope of Engagement | am Robert C. Dew, Jr. 1 have besa

retamed by Upper Cumberland Electric Membership Corporation (“UCEMC®) to provide expert
opinion testimony on the following subjects: territorial annexations; eleciric distribution svstems
enginetrmg and design; and the costs associated with reintegrating UCEMC's Putnam County,
Tennessee electnic dismbution svstem if the nine condemnations at issue in this ease are
completed, In connection with this last subject, [ have prepared a comprehensive reintegration
plan, which 12 discussed in grester detail below.

I am the Chief Executive Officer of PowerTech Engineering, LL.C. (“PowerTech”), which
iz located in Atlanta, Georgia PowerTech is a full-service enginecring consulting firm that
provides a broad range of services — including field engineering work, ransmission/distribution
dezipn and planning, substation design, and retal rate and cost-of-service analysis — to a varety
of electric utility companies around the country. PowerTech's cliems inclede rureal electric
cooperatives, municipal electric systems and investor-owned utities.

I am registered s a Professional Enginesr in 16 states including Tennessee. 1 attended
Purdue University, the Georga Institute of Technology and Butler University, and [ have worked
in the electric utility engineering field since 1972, A copy of my biographical and professional
information 15 attached as “Appendiz A",

T am being paid my standard rate of 31 50hour for my work in this case. My compensation
does not depend on the conclusions that I reach, or the content or results of my testimony. 1 have
given expert opinion tesdmony previcusly, See attached resume and “Termtorial Resume™ in
Appendix “A". My opinions in this case are based on my review of the materials provided to

e, and my 30+ years of experience as a professional electric wility engineer.

1004 Resmiegracisn Siudy
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Materigix Reviewed. In connection with this engamement farUEEMC,_ 1 have reviewed the

following material:

1.

Il'-.il

12,

The Anmexations’ Locations Map of Cookeville, Tennesses, prepared by the
Cookeville Planning Department in Apal 2003,

West Cookeville! Interstate 40 Annexation Area Map prepared by the
Cockeville Planning Department, 7/208/2002,

The Anncxations” Locations Map of Cookeville, Tenncsses, preparsd by the
Drept, of Planming & Codes dated October 4, 2000

The Planning RepionUrban Growth Boundary map prepared by the Dept. of
Flanning and Codes 10-2-2000,

. Various Citv'County maps of Cookeville & Putnam County, Tennessee,

All Upper Cumberland EMC Detail Maps in (he Cookeville arca.
The 2002-2004 Construction Work Flan for Upper Cumberland EMC.
The 2003 Long-Fange Plan for Upper Cumberland EMC,

The Upper Cumberland EMC Power Requirements Study dated Bay 2002

. The final report of Mr, Tom Barnes titled “Analysis of Electric System

Costs . Associated  with City  of Cookeville Anmexation™  dated
Hovember 2003,

. Tenmessee Code Annotated §6-51-112 and §65-34-101,

The “Comprehensive Future Land Use Plan, 199920207 prepared by the
Citv of Cookeville.

I have also reviewed the depositions of Jim Shipley and Tony Peek, as well as the expert

wilness disclosure for Tom Barmes,

Assumptions Underlying Expert Opinions. In reaching my exper! opinions in this case,

I have made the following assumptions:

1.

That Tennesses Code Ann. §6-51-112 dictates the measure of damages to be
applied in this case;

20D Railesgration Study
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2. That, consistent with Tennessee Code Ann, §6-31-112(z}2)(B), the City of
Cookeville, Tennessee (“Cookeville” or “the City™) is required to compensate
UCEMC for “the cost of construching any necessary facilities to reintegrate
the system of the cooperative outside the annexed arca after detaching the
portion to be sald"™

3. That any system reintegration proposal must conform to federal Rural Utilities
Service (“RUS™' construction and design reguirements, as well as good
utility design practices,

4. That amy systemy reintegration proposal must insure that UCEMCs post-
annexation distribution network operates &s reliably and efficiently as it does
in its current confipuration;

5. That, consistent with Termesses Code Ann. §6-51-112(a)(2)(B) and $65-34-
101, any electric distribation facilities necessary for reintegration should be
located outside the annexation areis to the fullest extent possible; and

6. That, consistent with the deposition testimony of City officials, any svsiem
reintegration proposal should address the loss of UCEMC access rights to the
City’s West Cookeville district substation.

Summary of Expert Opinions Based on my experence in the uiility engineering indusiry,
it is my opinion that the nine condemnations at issue in this case represent a watershed event in
UCEMC = a-p-:mr_linm.] history, In my experience, it is highly unusval for a moral utliy
cooperative to be divested of such a large, relatively high-density area of service territory all at
once. If the condemnations a1 issue in this case sre successfil, it is rezsonable to expect that the
loss of this service territory will have a dramalic adverse impact oo UCEMC. In particular, the
lo=s of this service territory will make UCEMC's existing distribution loop around the City
effectively useless, In my opinion, in order for UCEMC to continue operating in Putnam County
with the same reliability and efficiency that it does now, this distribution loop must be rebuilt.

Although much of the distibution loop can be rebuilt using existing UCEM facilities,

easements and rights-of-way, it is my opinion that some new construction will be necessary,

The RUS was foamerly known as the Furel Eleceification Administration ["REA™,

104 Reintegration Snady
Page 3ul3

Addendum B



Davis — page 70

Much of this new construction will involve upgrading UCEMC existing distribution lines to
higher capacity distribution lines, The constrection alse will involve designng and building a
new substation for UCEMC to replace the capacity lost at the West Cookeville substation, which
UCEMC now haz a contract with the City 10 use for load service, In my opinion, that substation
cost-sharing arrangement will no Jonger be practical once the mndem-naﬁaus are complete.
Using UCEMC"s historicul costs for similar construction, [ estimate that reintegrating

UCEMC existing distnibution loop will eost approximately 55,8235 million.

I Description of UCEMC's Disiribution System.
UCEMC was organized under the Fural Electrification Act of 1936, It was incorporated

locally on Aupust 16, 1939, and it hes been providing relishle, dependable electric service to its
members since energizing its first distribution line in the late 1930z and early ]9’465.

Currently, UCEMC provides service to approximetely 43 500 customers located in all or
purts of Putnam, Overton, Smith, Jackson, DeEalb, Picket, White, Clay, Macon and Wilson
coiznties in middle Tenmesses. UCEMC purchases power from the Tennessee Valley Authority
TVA") ot 10 delivery points and distributes that power at a primary voltage of 12,572 kV
over approximately 4,200 miles of distribution line. UCEMC is not o peneration or transmission
utility.

Az noted, UCEMOCs service territory inchudes Putnam County, The Ciry of Cookeville is
the eounty seat for Putnam Counry. The City is located, mare or less, in the geographic center of
Putnam County, UCEMC has been providing service to members located within and adjacent to
the City's municipal boundaries from s own distribotion lines since virmally UCEMC's

inception.
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Table 1 sets out some of UCEMC's operating statistics for calendars years of 2000-2002,

as reported on the RUS Form 7 report.

TABLE 1: (General System Operating Statistics

2004 1041 2002
Miles Of Distribution Lines 4,152.7 4.197.7 4,237.3
Year-End Consumers 43107 43,751 44 4E8
Consumers Per Mile 10.4 10.4 10,64
Average Residential Consemption (KWh/maonth) 1,225 1,237 1283
Towl MWh Purchased D47 &0 057 032 1,004,843
Totzl MWh Sold HEE,503 o0, 016 Q42,663

LUICEMC distributes power from 10 substations throughout its service area. The Algood
gnd West Cookeville district substations are 69 kV delivery points.  Eight of UCEMC's
substations — Gordonsville, South Carthage and North Carthage, Double Springs, Gainesboro,
Bexter, Bangham and Livingston - are 161 kY delivery points. Together, these 10 substations
pravide UCEMC with 38 distribution circuits, .Al.l 38 distribution circuits are constructed for and
operated at 12.5/72 KV, Throughout the UCEMC system, installed overhead conductor ranges
in size from #8 CWLD e 795 ACSE.  Underpround conductor sizes vary gs needed per
individual appE:nLim.

UCEMC's distribution systemn and substations were planned, designed and built to RUS
design and construction  standards, These standards  are wsed by approximately
00 RUS-financed clectric cooperatives nationwide, and fhey are & necessary pre-condition to
receiving thiz type of foderal financing. In my experience, RUS demgn and construction
standards are particularly nigorous, with a focus on making o system as durable, reliable and
efficient as possible, Over the years, RUS has developsd many engineering and operations
guidelnes, bulleting, Construction Specifications, ete.; & partial list is shown below. [n order to

comply with BUS desizn and construction standards, rural slecine cocperativez ofien must

THM Reintegratiom Soady
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invest more in building and maintaining their system infrastructure than is required by their
municipal counterparts, Like Cookewville, which are not regulated by RUS.
In particular, UCEMC"s distribution system was planned, designed and constructed to the
standards and specifications contained in the following RUS (or REA) bulletins:
1. REA Bulletin 50-1 (Standard D-804): Specifications and Drawings for
12.2772 KV Line Construction

2. REA Bulletin 50-5% (Standard D-803):  Specifications and Drawings for
ld.4/24.% KV Line Construction.

3. REA Balletin 30-6 (D-8048): Specifications and Drawings for
Underground Electnic Distnbution.

4. RUS Bulletin 17240-101B: System Planning Guide, Construction Work
Plans,

5. REA Bulletin 61-12: Armless or Mamow Profile Construction.

6. RUS Bulletin 1724D-101A:  Electric Svstem L::-rig—Raug: Planning
Chnde,

7. RUS Informational Publication 202-1:  List Of Matenals Acceplable for
Use On Systems of RUS Electrification Bomowers.

&  REA Bulletin 65-1: Design Guide for Rural Substations Replaced by
ELS Bulletin 1724 E-300, i

% REA Bulletin 160-I:  Mschanical Design Manual for  Ovwerhead
Diasinbution Lines replaced by RUS Bulleting 1724E-150, 1724E-131,
1724E-152, 1724E-153 and 1724E-154.

10, RUS Bulletn 1728F-806: Specifications and Drawings for Underground
Electric Distribution,

11. RUS Bulletin 1730-1: Electric Systems Operations and Maintenance,
Under RUS guidelines, a portion of all new UCEMC construction is inspected by a
licensed engineer to insure that it mests RUS standards.  Additionally, as a par of the RUS

regulatory process, UCEMC is reqguired 1o engage in systernatic process of shorl-, medium- and

M Reiviegration Study
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long-range planning. Due to growth in UCEMC service arsa, this planning process has been
virtually continuous in recent wears. UCEMC currently has 2 “Two-Year Construction Wﬂ.ﬂf
Plan” {completed in April 2002)," a ”Puwetl'.Requi:mmls Study” (completed in 2002)," a new
“Long-Range System Planning Report” (completed in 2003)° and ather current planning and
SOEINCErng [Eports. These reports were completed using the Milsoft engineering analysis
program and & line section model of UCEMC's distribution system,  All of UCEMC's planning
studies and reports have been examined and approved by RUS field personnel and RUS
persomme] in Washington, IC,

UCEMCs Putnam Countfy-Area Distribution Leop. Pumam County is ameng the more
populows counties served by UCEMC. In fact, some 18,000 UCEMC consomers, or mose than
40%% of UCEMC membership, reside in Poinam County, As a result of this concentration of
members, Putnam County also represents relatively high-density service area for UCEMC. In
Pumam Couaty, UCEMC has spproximately 14 customers per mile of distribution line, which is

somee 40% higher than TCEMCs overall customer density per male line,

# BUS requeres all noral ebecins cooperative that it fingnces to prepare a “Twe-Yewr Construcuon Work
PFlan" om a perodic basgs. The Tes-ear Constrection Wark Plan, aseally the groundwark for 2 loen applcation,
gemerally &5 hased an the recommendarions contalned m & cosperative’s current “Long-Range Plan." The Two-Year
Comstrnection Wieak Plan, which 2 a detadled look &l the system, takes the projected rwo-vesr losd prowth and
FUpeTimRases i oo the exisling sysieo 1o see whers lbe sysiem pesds improvemend bo carry the propected DVC-Year
power loading. Both the Two-Year Construction Work Plan and the Long-Range Flan desipns are hased upan
mdequate voltage Jevels for the ultimaie consumssrs, as well as sllowahle ampacities on existing conductors,
alivwable energy losses and system reliability consistent with good wility practice.

1

- A "Poower Regquiremsnts Siedy™ B & load forecas) based upon end-use or ecemcanetrie madeling with all
pertinent parameters such as consamer growth, mereased KWh usage, comenereaal snd mdustrial growth, etc,
cantaised in the forscesting model,

* Under BUS requoements, the “Long-Fange Flan™ k%W demand is pepsrzlly hasad on growth as projected in
& Power Fauirements Study. In 2 Lomg-Ranpe Flan, which noemally covers a 20-vear time period, the copperative
generally expands & model of i3 exisiing system o mest the boads of the sysem rsflecisd m the Power
Requirsments Stsdy. The cooperative is degigned both froem & distiborion snd rrnsmission standpain to serve the
Ipad 25 projecied in the M-yvear planning persod.  Additionally, this long-rangs plasming process tvpically examines
facilities requirements will be ar S-year and 10-year imbervals,

1M Reinregration Study
Puge 7ol T

Addendum B



Davis — page 74

With Cookeville situated effectively in the middle of Putnam County, UCEMC has been
required over the years to plan, constuct and operate a distribution loop that enables if to serve
around the City. This loop 18 necessary for UCEMC to serve those 18,000 members that reside
in Putnam County but outside the City’s municipal boundaries, This termtory includes the City
of Algood, the City of Baxter and the City of Monterey,

In order w address the ul:uquc service situation found in Putnem County, UCEMC relies on
four substations with backfesd capability. Service is provided by the UCEMCs Double Springs
substation (a 161 KVi12 kY, 58 MV A capacity substation) in the south; the Algood substation
(a 69 KV/12V, 37 MVA eapacity substation) in the cast; the Cookeville District substation”® in
the west; end the Bangham schstation {(a 161 KVA2 KV, $6MVA transformer capacity
substation) to the north. These four substations are tied together with a loop consisting of large,
heavy-duty three-phage distritution lines, Thiz distribution loop effectively encircles the City,
As a resull of this loop arrangement, UEEHC‘ iz able 1o backfeed portions of its system that may
be out of power dus 1o various causes.

Exhibit 4 ii]ustr.ates the UCEMC distmbution facilites i the Cookeville area and
surrounding areas, Furthermore, the 1953 I.:mkm-'i_tla Municipal limits is shown in a blue
outling. The City's proposed Usban Growth boundary, is shown in red outline and the existing
city limits of Cookeville, a= of April 2003, is shown in yellow oufline, Exhibil A also shows

interstate 40, & major featere in Putnam County, in green

! Unliker its other substations, UCEMC does nol own the West Cookeville substation.  Rathey, UCEMO
shares that substation with the City. This suhsiatien was built by TVA m the 1960s and subsequently purchased by
e City. Under o contract with the Ciry, UCEMC has access tp four hesvyp-duty distribotion cincoils 81 this
substation and capacity of &1 besst 60 MV A i sommer and 50 MV A mowinier &t 12 KV, UCEMC makes what ane
effecively lonse payments to the City for use of the substation.

1M Reintegratian Siady
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111 Description and Analysis of Current Annexarions.
Exhibits B and © show the tremendous growth in the City's municipel boundaries since

1953, With the ennexations at jssue in this case, the City's borders have grown considerably
coce again.  Moreover, with the adoption of its Comprehersive Fujure Lond Dse Plan
J999-2020, it is reasonable 1o expect that the City’s boarders will continue to grow oul to the so-
called “Urban Growth Boundary™ depicted on Exhibit B over the next few years. Currently, all
of the temitory lying betwesn the City's existing municipal limits and the Urban Growth
Boundary are served by UCEMC. The adoption of the Comprehensive Future Land Use Plan
I999-2020, therefore, has significant implications for UCEMC's facilities in Putnamm County. In
my opinion, many of these facilities risk being rendered partially useless or idled as a result of
the City's contimuzd growth, I that were to heppen, UCEMC would likely incur dramatic cost
increases as it sought to maintain and operaie these facilibes, while al the same time it Wi
experiencing & sharp decrease in customer revenues,

As | understand it, the pine annexations at issue in this cass mvolve 5,6531.4 acres and
approximately 1,],'7-'0 existing UCEMC members, Teken together, these nine annexations equate
to approximately 8.8 square miles of UCEMC termiory. In my 25+ years of experience with
territonial annexation, it is very unusual to see a utility divested of such a large arca of service
territory &l one tme. Furthermaore, it is my understanding that the City has a tenth annexation
(mvalving 86 acres) in the works, According to the Cookeville Planning Department map dated
Apnl 2003, the City annexed the 86 acres located in the Pumem Counte-Marth Washington
Avenue area effective April 23, 2003. Based on recent events, it is ressonable 1o expect the City
will seek 10 condemn the UCEMC facilities located in this ares as well.

In my experience, the propesed condemnations will have an immediate impact on
UCEMC's operations. The electric wility industry is one of the most capital intensive industries

1004 Redmsegratica Snidy
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in the country, Therefore, electric utilities st invest substantially more in plant for ezch dollar
of revenue received than is reguired in other industries. These heavy investments requirs elscinc
utilities to engage in more long-range planning than is required for other industies. Distnbation
lines, substations, iransmission faciliiez and generating plants must be and are planned,
designed, constructed and operated with a view toward not only present service, but for service
to future, additional consumers and service sres. When a utility loses cither its existing
customers or part of its existing service area, its long-range planning 15 thwarted and a portion of
its investment 12 rendered totally or partially useless. At the very least, such investment becomes
less cost effective than previously projected. Conseguently, it is critical for a uility to have a
relatively fixed service territory, Without a fixed territorial service area that does not change
substantially over time, it is very difficult if oot impossible w plan and efficiently operate a
complex electrical system. Faclities that are planned and constrocted may become under-
utiltzed or not necessary at all due to teritorial changes and subsequent loss of temitory.

In the present case, these annexation effects can be seen at UCEMC's Cookeville District
substation. BL‘EmEL'iE that substabon mow lies deep within Cookeville’s municipal limits, the
distribution lines connected out of the four cireuits UCEMC uses ot thal substation travel for
several miles before reaching the first UCEMC member. This arrangement is inefficient and 15
not consistent with good uiility practice, which dictates that distribution substations and lines
should located s close to consumers as possible in order to minimize costly line losses. In my
opumion, if the proposed takings are successfil, UCEMC effectively will have had “the hearn™ cut
ot of its Pumam County distribution syslem fom 2 servics and growth standpoint, and iz
distribution lines will have to travel many more miles through the City's electte system temitory

in order {0 reach UCEMC members. Az a result, the mefficiencies crested for UCEMC by the
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current West Cookeville district substation arangement will be greatly worsened. The reality of
this situation has not gone unrecognized by the City, Indeed, in his deposition, the City's electric
department manager acknowledged that, if these nine condemnations are suceessful, pood utility
practice will effectively reguire the ;it_-,- and UCEMC to zever ther cost-sharing arrangernent af

the Cookeville District substation. See Tony Feek’s Deposition, pg. 122

IV. Reintegration Plan for DCEMCs Putnam County Distribution Systent.
In Tenmessee, state statute sets out the formula to be used in calculating the condemnation

damages owed to an electnic cooperative that has service termtory anpexed by & municipality,
See Termessee Code Ann. §6-31-112.  One component of this formuola iz the so-called
“reintegration costs” ~ that is, the costs needed to resiore the utility's distnbution system 1o itz
full eapacity once the portion being soguired is disconnected. Specifically, Tennessee law
provides that UCEMC is entitled to “the cost of constructing ‘any necessary facilities o
reintegrate the systern of the cooperative cutside the annexed area after detaching the portion fo
be sold.” Sec Tennessce Code Ann. §6-51-112{2)(2)E).

Given my famibianty with UCEMC s Putnam County distribution system, | have developed
a plan that outlines the steps thal will be necessary :i:l'.; order to reimegrate that system if the nine
condemnations in this case are completed. My plan 15 based on severul key operational
assumplions.

First, my plan assumes that UCEMC's post-annexation Putnam County distnbution system
should operate t least as efficiently and as reliably az it does in its current configuration. In my
opinion, in grder to compensate UCEMC fully, UCEMC's Putnam County distribution systers
afier reintegration must have as nearly as possible the same capacity and operational fexibility

ag it does wday.
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Second, my plan assumes that, in addition to the requirsmsnts of good utility practice, any
necessary reintegration facilities must conform to RUS design and construction standards, As
noted above, as an RUS-Ananced cooperative, UCEMC is rn-qmmd to adhere 1o these standards
as g part of its federal financing arrangements.

Third, in keeping with Tennessee Code Ann, §6-51-112{aW2)(B) and §65-34-101, any
necessary reintegrabion facilities should be lncated putside the City”s municipal boundanss to the
fullest extent possible. Indesd, Tennessee law imposes this requirement in the interest of public
health, safety and welfare. Tennesses law alsp recognizes that the “duplication of electric system
facilities results in excsssive consumer costs and adverse epvironmental and assthetic impacts,”
See Tennesses Code Ann. §65-34-101,

Fourth, consistent with good utlity practice, my plan assumes that UCEMC and the City
will sever their cost-sharing arangement =t the Cookeville District substation onee the
condemnations are complete. In addition to good utility practice, this assumption also reflects
the recognition in Teanessss law that duplicate facilities and overlapping service arrangements
are not in the P'L'I]l:liil'.' interest, See Tennesses Code Ann. §65-34-101. This assumpion also
reflects the recognition by the City's electric department manager that this arrangement will be
:inrd‘r‘miw.rt omee the condemnations are complete, See Tony Peek's Deposition, pg. 122

Exhibit I illustrates this reintegration plan in detail. A significant featre of the
reintegration plan is the construction of @ new transmission-supplied substation several miles
northwest of the existing Cockeville District substation on Benton Young Road under TVA's
existing 161/68 kY ten=mission line, As noled, the construction of this new substation results
from the need to replace the capacity UCEMC now derives from the Cookeville District

substation costsharing arangsment. Importantly, this new substation will provide backfeed

2094 Reintsgratan Sudy
Papa 120 12

Addendum B

87



Davis — page 79

88

capacities tp UCEMC’s other Potnam County substations similar to what exists now. In
addition, the new distribution loop utilizes UCEMC's existing distribution facilities wherever
possible, However, to rebuild the loop consistent with its existing capacities, several miles of
existing three-phase distobution bine will have to be converted to a larger size, and some new
three-phase distobution line will have to be built as well, A detailed descoption of this new
distnbution loop, divided into 24 sections, 18 as follows:

Section #1.  Starting at UCEMC's Dowuble Springs substation end going northward
using the existmg 556 MCM-ACSE crouit for approxmmately 2.3 miles; then convert
the existing 3/0 ACSR to three-phese 356 MOCM-ACSRE for epproximately 2.3 miles
moing eastaard.

Section #2, At County Ferm Road, convert the emisting three-phase, 2 ACSR fo
three-phase, $56 MOM-ACSR for approximately 0.8 miles,

Section #3 & 3A. Heading eastward on Benton Young Foad, convert the existing
three-phase, 2 ACER to three-phase 556 MOM-ACSR double circuit to connect inta the
new UCEMC substation,

Section #4. UCEMC's new substation is to be built adjacent o TWA s LELGED KV
transmission ling; confinuing on Benton Young Foad, convert the existing three-phase
2 ACSR 10 thres-phase 556 MCM-ACSR for approximately 0.6 miles.

Section #4E & 5. Tuming northward along the Gainesboro Grade, wse the existing
three-phase 336 MCM-ACSR circuit for approwimately 1.2 miles up o the Shipley
School Road; then convert the existing three-phase 2 ACSR to three-phase 556 ACSR
for approximately 1.0 miles to Allen Road.

Section #6.  On Allen Road, convert the existing one-phass 4 ACER to three-phase
356 MCM-ACSR for approximately 0.8 miles.

Section #7.  Turning northward on Dobzon Branch Hew (Hwy, 135), use the existing
three-phase 336 MCM-ACER creuit for approximately 0.8 miles.

Sections #8, 9 & 10, Tum eastward onto Howerd Draper Foad and Hutcheson Road
ind comvert the exisiing one-phase and three-phase 4 ACER circuit to thres-phase
5356 MOM-ACSR for approximately 1.9 miles,

Section #10E. Tum south on Fisk Road (Hwv. 136) and use the existing three-phase
336 MCM-ACER circuit down to the Whitaker Sprinps Road for approximately

1.1 miles.

1004 Reintegratkan Smidy
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Section #11. Tum esstwerd on Whitsker Springs Road; comvert the existing
three-phase 10 ACSRE circuit to three-phase 556 MCM-ACSR for approximately
2,0 miles to tie inta the narth circuit out of UCEMC's Alpood substation.

Sectiom #12, 13 & 13B. Proceed southward out of the Algood substation aloag the
double circuit 556/336 ACSE conductor to the Cookeville cify limits; then construct
new double circuit 336 MCM-ACSE circnits starting at the city limits and procesding
southward on Old Qualls Road to Buck Mountain Road,

Section #12A. Procesd eastward slong Buck Mountzin Eoad to the Dry Valley Road
with new double circuit 556 MCM-ACSE circnits,

Section #13C & 13D. Contmee with double circuit 556 MCM-ACSE. conductor
southward along Dry Valley Road inte US 70N approximately 2.5 miles; procesd
southeastward aloag US 70N with double circumt 556 MCM-ACSE to intersect with
UCEMC s Diry Walley circunts.

Section #14.  Continue southward using existing three-phase 336 MCM-CSR circuit
epproximately 1.0 mile along US TON to Brown Mill Road.

Section #1535, Continue eestward slong Brown Mill Road using existing three-phass
336 ACSE circuit.

Section #16. Starting at Bowd Farris Road, convert the existing one-phase 2 ACER to
thres-phase 556 MCM-ACSR for approximately 1.0 mile.

Section #17.. Continue southeeard down Old Bridge Road and convert the existing
conductor to three-phase 556 MCM-ACSR for approximately 0.8 miles to the Bob
Bullech Road. :

Section #18. Tuming westward, convert the existing conductor/construct new
three-phase 556 MCM-ACSR along Bob Bullock Road to the 01d Sparta Road for
approximately 1.1 miles,

Section #19. Continue sputhward down Old Sparta Rosd and across State Road 111
ind comvert the existing conductor to three-phase 536 MCM-ACSR for approximidely
116 miles 1o the Sowth Cresk Foad development.

Section #20. Tuming northward, comvert the existing conductor 1o three-phase
354 MCM-ACSR northward along South Creek Road for approximately 0.7 miles,

Section #21. Head northward and convert the existing line conduciors along Pigeon

Roost Creek Road and Bunker Hill Road to three-phase 556 MCM-ACSE conductor
for approximately 1.0 mile,

B84 Reinlegralion Stedy
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Section #22. Convert the existing three-phase 10 ACSRE and I} ACSR distdbution
line from Bunker Hill Road westward along the West Cemeterv Foad to the Burpess
Falls Foad to three-phase 356 MCM-ACSR for approximatety 1.9 miles.

Section #23.  Proceed southwest along Burgess Falls Road and convert the existing
three-phase 310 ACSR 1o three-phase 356 MCM-ACSR for appraximately 0.8 miles,

Section #13A. Use the existing three-phase 3536 MCM-ACSR circoit along Burgess

Falls Foad until it connects with existng double circut 550 MCM-ACSE line at Cave

Creek Road; use this existing line going northward to Bennett Road.

Section #24. Convert the existing distnbution line along Bennett Road and

d Stewart Road 1o three-phase double circuit 556 MOM-ACSE back o Mine Lick

Road and to connect to the existing three-phage 356 MCM-ACSR double crouit line

for approximatsly 2.7 miles; then head northward on Mine Lick Rozad using the existing

three-phase double circuit 556 MCM-ACSR line to connect to UCEMC’s Double

Springs substation,

The costs associated with this reintegration plan have been estimated using UCEMC's
historical eost per mile for similar types of construction. These same historical costs were used
to estimate line construction costs contemplated in UCEMC's current “Two-Y ear Work Plan™,
which was reviewed amd approved by RUS for loan purposes. Whers no direct comparable cost
existed, other comparable construction cosis were wsed 1o estimaie ihe necessary construction
costs in the reintegration plan.

Significantly, the cost estimates contained in the reintegration plan do not include any costs
for the acquisition of any necessary easernenis or rights-of-way or for rock remowval, The
addition of such costs could cause the averall cost of the reintegration plan to rise dramatically.
Ag 15 customery in engincering practice, anything other than estimated cost for the proposed
remntagration plan will not be known until afler the reintegration plan has been formally designed

and let for bid. Therefore, duc to various unguantified faciors, a 20% contingency factor has

been ipeluded 1n the cost estimates.,

2004 Reinvegration Sipdy
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This 20% contingency factor includes, bt is not limited to, the following:

el B e

Blasting of rock holes for poles

Right-of-way clearing

Purchese of additional oght-of-way

Condemnation costs of additional nght-of-way
Re-engineering costs dus 1o right-of-way constraints
Litigation Expenses [right-of-way)

Unforeseen & extraordinary consiruchion costs
Material scquisition delays

Drzmatically increassd material oos1s

Drramatically increased fuel costs

Surveving costs

Underground uttlity locating expense

Underground wiilify repair expenses

Transfer costs of CATV, telephone and data circuits
Traffic contrel expense

Additional supervisory expenss

Road and driveway repair

Landscaping expenses

Unexpected environmental costs

Addendum B
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RE-INTEGRATION P

Section

Section #1
Adang TON Hwy

Section #2
Morth on County Farm Rd

Saction #24

Section #3
Om Banton Young Rosd

Section #34

Section 4
On Benton Young Rosd

Section #4E
Morth Gainesbaro Grads

Section #5
Shipley School Road

Section #5
Adlen Fasd

Seclions &8, 39, 210
Howrard Draper Road and
Hutehezon Road

Sacton #11

Whitaker Springs &
Zinhons Road

Sechion #1334
Dy Valley Road {Morth)

Seclfion #1385

Buck Mountain Road going
e#s! b Oid Qualls Road
and theen north toward
Algood Substation

eration

J-Phasae, 30 ACSE o
I-Phasae, 556 ACSR

3-Phasza, 2 ACSR o
3-Phase, 556 ACSR

3-Phasze, 2 ACSR 1o
S-Phaes, 356 .ﬁ.C_EF-‘.

S-Phase, 2 ACSR 10
3-Phase, 556 ACSR DO

Mew Substation: Norh Cookenville

TE1AZ KV - B0 MWA
3Phase, 2 AZSR o
3-Phagze, 556 ACSR
uhe sxElng 3-Phase, 336 ACSR

APhase, 2 ACSR o
A-Piaese, 556 ACSH

1-Phase, 4 ACSR w0
I-Phase, 556 ACSR
3-Phase, 4 AC55to
3-Phase, 556 ACER
Convert 3-Phase, 110 ACSR 13
3-Fhass, 558 ACSR

Conver 3-Phase, 338 ACSH to
deuble cireuit 238 ACSR

Comvert DC, 336 ATZSR o
guadruple sireuit 356 ALSR

Addendum B

Miles

2.3

0.8

0.6

08

0.6

ng

1.5

20

ov

CostiMile

100,000

F100, 0

§75,000

§150,000

5150,000

£100,000

£100,000

100,000

500,000

5100,000

3200,000

Cost

§230,000

£80.000

345,000

§ 120,000

£2,500,000

$90,000

100,000

§80,000

160,000

200,000

370,000

$300,000
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Section #13C

Dry Valley Road

from Buch Mountain Road
going south 1o seward
Haction #1300

Ciry Valley Rosd from
Sewage [ifl station scuth
lo grocery south of
Irterstate Hand0

Section wid & W15
LIS 70 & Brown Ml Road

Section #16

Seclion #17

Secliong 18 &119

Section #20

Seciion #21

Sechon #22
alorg W, Cemelery Rosd

Section #23

Section #24
down CHd Slesaar Road

to Bennet Road (going south

Convert D2, 336 ACSR to
guadruple cirzuit 338 ACSR

Triple circuil 336 ACER and
City 3-Phase underbuilkd 1o
guistruphe circuil 338 ALSR and
sity undertuid

Use exsting 3-Fhase, 3386 ACSR
{part in ety south

Use part of exsbong 338 ACSH
up i Boyd Farms Road

Corveri 1-Phase, 2 ACSH 1o
I-Phase, 556 ACER
(Beoyd Farris FRoad)

Cormeen 3Phase, 110 ACER 10
A-Phase, 656 ACER
along Old Bridge Road

Commericonstruct 1-Phasa, 2 ACSR
to 3-Phase, 856 ACSR

along Bab Bullech Rioad and

across SR 111

Convert 3-Phase, 2 ACER 1o
3-Phaze, 556 ACSR
along South Creek Posd

Comvert 1-Phase, 2 ACSR 10
3-Phasa, 556 ACSR

along Bunker Hil Road and
Rigean Roost Creek Foad

Conver 3-Phase, 2 ACSR (11D ACSR)
o 555 ACSR

Cormert 30 ATSR 1o
3-Phase, 556 ACSR

South of Interstate within city limits
new double circuit 556 ACSH

and a5t back o Cave Cresk Rd)
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0.6 200,000
1.8 $200,000
1.0 5100,000
0.4 51000043
1.7 F100, 000
0.7 £100,000
1.0 5100000
1.9 500,000
0.8 100,000
27 F200.000

GRAND TOTAL:

5110,004

$380,000

100,000

580,000

170,00

70,000

$10:0,000

F180.000

80,000

540,000

£5,B25,000
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V. Analysis af Cookeville's Reintegration Proposal.
I have reviewed the November 2002 fina] report “Analysis Of Electric System Costs

Associgted with the City of Cookeville Annexstion”, which was prepared hy Mr.
Thoentas M. Barnes, P.E., of the Allen & Hoshell Engineering Company.

The report purports to “... establish a basis ﬁ:r:l-' evaluating the cost of cooperative system
remtegration.”  However, Mr. Barpes” definition of reintegration costs to UCEMC in all
annexation areas appears 1o be o be lmited to *... a restocking charge of metering equipment
and costs related to the coordination of the facility transfers” when the city takes UCEMC's
existing members. | totally dizagree with Mr. Bames” definitions of remtegration,

Mr, Bames' report makes no attempt to estimate true mpact of thess takings on UCEMC's
extsting Putnam County distribution systern, or the reintegration costs associated with remedying
this impact. Furthermore, very little detml 15 shown in Mr. Barmes” Exhibit A (how the City of
Cookeville (CED) will serve the annexation customers), nor is there any reintegration costs or
roule shown. In his Exhibit B, Mr. Barnes proposes several miles of duplicate facilities to be
congtructed by CED to serve the cooperative members now in e annexaton areas.

In Exhibit C to his report, Mr. Bames proposed several more miles of duplicate facilities to
be constructed by CED to serve the cooperative members in the annexation areas. In Exhibit D
to his report, Mr. Bames proposes a large amount of duplicate facilities to be constructed by
CED to serve eusting cooperative consumers.  These duplicate facilities include two new
d-phase distnbution line crossings of Interstate 40. Mr. Bames® Exhibit E provides very linle
detail of how he plans to provide service to the cooperative consumers now located in the
snmexation areas.

Additiomally, Mr. Barnes™ report does not quantify in dollars and cents the cost to build the
duplicate facilities shown in hiz exhibitz, nor does it quantify improvements to the CED system

2004 Feinpepration Srody
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going all the way back to the existing substations, including distnbution feeders that will be
necessary to serve the load being taken from the cooperative and put on the city. Furthermore,
Mr. Basmes' report does not even mention or attempt to quantify the epst of parchasing the
cooperative's facilities located within the city limats,

In summary, Mr. Barnes” report does not address the reintegration costs (o be incurred by
UCEMC, Bather, Mr. Barnes” report simply focuses on the costs associated with discormecting
UCEMC s existing distribution systemy from the affected annexaton areas. As o result of ths
narrow focus, Mr. Bames' report grossly underestimates the true costs of reintegration.
Furthermore, in my opinion, Mr, Bames® recommendations are in violation of §65-34-101,
which says, in part, that “duplication of clectric system facilities leads 1o excessive consumer

costs and adverse environmental and aesthetic impacts™.

VI. Summary and Conclusion.
Asg noted above, 1t 1s my opinicn that the nine condemnations at issue in this case will have

a dramatic and lesting impect on UCERMC's operations.  For all the reasons discussed, i is very
detrimental for a rural electne cooperative to lose a larpe, relatively high-density area of service
territory, At a minimum, the loss of such territory undermines the cooperative's current system
planning efforts and plant investment, and it greatly complicates the necessary process of future
planning. In addition, based on my experience, termitorial takings of the type at issue in this case
almost always have an adverse impact on a cooperative resulting in higher rates for the
TEMAINILE CRFOmErs.

If the condemnations involved in this case are svccessful, it will be necessary to rebuild
UCEMC's Putnam County distibution Joop in erder to insure that UCEMC has the operational

relisbility and efficiency in that area that it enjoys now, Althongh much of the distnbution

1 Rsinlegralion Study
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loop can be rebuilt using existing UCEMC facilities, easements and nghts-of-way, it 1= my
opinion that some new construction — largely in the form of distribution line upgrades — will be
mecessary, The construction also will imvolve designing and building & new suhstation for
UCEMC to replace the capacity lost at the Cookeville District substation, which will have been
rendered effectively useless az a result of the condemnations. Based on UCEMC s historical
costs for similar types of construction, | estimate that reintegrating UCEMC existing distribution
loop will cost approximately 35,825 million,

Submitted by

%M@’%/

ROBERT C. DEW, TR, P.E.

2004 Remtegratian Study
Page 210021

Addendum B



Davis — page 88

APPENDIX

1004 Reiarepsatieh Study
Fage 211 aff 21

Addendum B



Davis — page 89

Robert C. Dew, Jr.
Chief Executive Officer

EDUCATION: Butler University, Indianapolis, Indiana
Masters of Businees Administration (MBA), 1981

Greorgia Institwte of Technology, Atlanta, Georgia
Post Graduate work in Electrical Enginesring, 19761577

Purdue University, West Lafayette, Indians
Backelor of Science Degree in Electrical Engineering (BSEE]), 1971

FROFESSIOMAL REGISTRATION:

Registered Professional Engineer in the following states:

Alabama 15947
_Alacka EETMi4
Colorade __25BL2
Flenida 36351
Georgia w041y
Tlingis DA2-043005
Indiana - 18011
Kentucky 13381
_Mississippi 11573
Morih Caroline 13520
ki _E45240
Souath Carolina 12061 .
Tennesses 17555
Texas TaRG]
Wirginia 20330 _
West Virginia avE
PR SHIF:

Semdor Member [EEE, Mamber PES and Rural Electric Power Committes;
Fast Cheirman of the IEEE-Rural Electnic Power Commithee;

1995 & | 906 Chairman, Rural Electric Consulting Engineers Association;
Congultant Member, NEECA Transmission & Distributicn Systemn Planning

SubComenittes.
XPERIENCE

1A 2-prasens

PewerTeck Enpineering, LLC, Norcras, G4

Mir. Dew joined PowerTech Enginessing in Jenuary 2002 as CEQ. PowerTech provides brosd
besed engineering consulting services to eleetric wtility companies including electric
cooperatives, municipals end investor-owned urtilities. Their specialties include distribution

98
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design and planning, transmission design, substation design, retail rate and cost-of-service as
well as field enginesring for all of the design specialties.

11009 1200 Urited Usility Supply Coaperative, fre,, Louinalls, EF
In Movernber 19900, Mr. Dew joined United Utlity Supply as Executive Vice President and
Chief Operating Officer. This position is responsible for the day-to=day operations and
activities of the funetions under his direction except ag specified otherwize by the Bylaws of
the Board of Directors. UUS is o mamufacturer and distributor of tmmsformers for the elecmic
utility industry and is the manufacturer’s representative for approximately 100 other
mamfacturing companies specializing in products for the electric utility industry.

+  Directly responsible for the manufectusing and enpineering department, budpets and corporate
insurance department, human resources department, markesing material management department,
markeiing suppor department and (United Utility Supply) information services deparimert,

= Directly supervised the arsa marketing managers in Alsbama, Delaware, Maryland, Virginsa,
Florida, Nlinois, Indiana, Kentucky, Olio, Penneylvenia and Tennessee.

* Fesponsible for sdministering approved budget, loans of the cooperative within the limits of
credit established by Beard action, approval of the scoounting systems, procedures, statistics and
types af reports necessary for sound management.

01/74-1199  Southern Enginsering Company, Atlanta, GA
From 1997 uatil 11/1999, Mr. Dew was in charge of all Electrical Utility Engineering at Southern
Enginsenng Company includmg Dhstibution Design & Planning, Transmussion Engineesing,
Substation Engineering and Field Enginsering.

In Jume 1990, Mr. Dew was elected to the Board of Dirsctors of Southern Engineening Company.
En June 1987, Mr. Diew was pmm:ﬂéd to Vics President.

In June 1984, Mr.Thew waz promoted to Assistant Vice President and transferred back to the Allants
office, He was placed in charge of the Distribution Design Department, the System Control and
Communications Department, and Southern’s two branches offices. These depariments have a greater
lewel of comsct with the electric distribution cooperatives than any other part of the company and, as
such, remain on the leading edge of the rural cooperative needs,

In 1978, Mr. Dew moved 19 Indianapolis and established Southern's first district office. In addition to
managing this office, Mr. Dew’s duties inelude distribution desijm, planning and construction of
electrical facilitizs. He was directly respansible for the preparation of two-year work plang, leag-range
plans, sectionalizing studies, Bosrowers Environmental Reports and other sngineering shadiss required
by the cliems in the mad-west. Mr. Dew was the principal tesmitory negotistor from Southemn for
Indiana Statewide during the implementation of the Indisna Territorial Act. He personally negatiated
territory for over 25 conperatives dunng which time he negotiated with the fve investor-camed utilities
in the state and & majority of the municipals. Mr, Dew has testified bafore the Indians Public Utilities
Commizsion on matiers related to rate making and temritonal safeguards,

Mr, Dew joined Southern tn 1974, Poor to coming to Southern, he worked as stafl enginesr for two
REMC: in Incliana, Ome of these, Tipmont REMC, is one of the Jargest coopesatives in Indians.
Mr. Dew also grined additional “hands-on™ wtility operating experience as staff engineer for the
Harrison County REMC in Indiana,

20 Reinrepration Stedy
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From Jammary 1974 until late 1978, Mr. Dew wag a staff engineer in the Disriburion Dhesigm
Dizpariment of Southern, In this capacity be was responsible for developing two-year constraction
wark plans, long-range plans, economic stadies of wtility construction, sectionaliring sfodies and
geperal consulting for a number of rural eleciric cooperatives in the southeast,

(072 « Q174 Staff Engineer, Tipmont Rural Electric Cooperative, Linden, Indigra
Mr. Dew's duties included the design and staking of overhead and underground dismbution
swstems as well as assisting in the operations of the Cooperative, Mr. Dew also assisted the
General Manager in evaluating proposed wholesale rate changes as well as proposed changes
im retal] rates,

02572 « (W72 Staff Engineer, Harvison County Rural Eleciric Cooperative, Corpdon, Indians
Mr. Drew’s duties included the design and staking of overhead distrbution lines, lisison with
prospective large power customers, assistance with operations of the uthty plant and general
engineenng dutics.

SPECIFIC PROJECT EXPERIENCE

Preparation of over 100 two-year construction work plans, long-range plans and sectionalizing studies for
cooperatives and murnicipals in 10 states.

Supervision of field enginsers responsible for the constroction of approsdmately 200 miles of distnbution
lines in Nlinois, Iediane and Oio.

Projest Manager — Long-Bangs Transmission and Distibution Plan for Chugach Electric of Anchorage,
Alaska, This cooperative is one of the largest in the country kaving a membership in excess of 50,000,

Froject Manager - NEECA/CFC Telecommmunécations Study. This study evaluated the potential and
feasibility of telecommunications in noral Amesica. As Project Manager, Mr. Dew coordinated the efforts
of approximately 15 professionals within Southern Engineering Comgarny and outside consultants in the
preparation of this study.

Initiated the first enginesring and financial feazibility study for an electric eooperative of a satellits TV
receiving system for Kankakee Valley REMC 1o Wanatah, Indiana i 1953,

Provided expent witness testimony on behall of the United REMC 1o 2 territonal dispute nvelving the
Gieneral Motors Truck Plant near P Wayne, Indiana in 1984, Toal expected load of the plan: was
b MW, .

Provided expen witness testimony on behalf of Berkeley ECI a1 Moncks Carner, South Carolina verses
South Carolina Electric & (Gag in the Tohns Island territory case in 19ED,

Provided expernt witness testimony on behalf of Union Electrie Cooperative (zlso known as United Power

Ine.} in Brighton, Colorade in their territorial disputs against Public Service Colorado in 1988, This
dispute involved service to the then new Depver Intesnational Adrpore

DI04 Reintegration Stedy
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Project Manager - NEECA Simplified Staking Manual. This project involves the development of a
100 page “How To™ manual for distribation Ime staking. Particular smphasts 15 placed on simplicity for
those wha are new to staking power lines.

Project Manager - For coordinated response of the sixtesn Florida Electric Cooperatives to the PSC
Docke: §2033.EL “Cost Effectivensss of Undergrounding Power Systems”. Mr. Dew supsrvised all the
work on the project and testifisd at the formal hearing.

Mr. Dew has presented expen testimony hefoee the Georgia Public Service Commission, the Indizna
Unility Regulatory Cormmmssien, the Florida Public Service Commissioa, the Kenmclky Public Service
Commissicn, the Colorado Public Service Commission and the South Caroling Public Service
Commission on behalf of approximately S0 electric cooperatives in territorial disputes and retail mte

CasEE,

Performed Elestrical Accident Investigation and provided expert witness testimony on behalf of imvestor-
owned utilities, eleciric cooperatives and plaintiffs in clectrical accident cases in Geocgis, Indiana,
Mlinois, West Virsinia, Kentacky, Virginia, Mississippi, Alshama, Tennesses and Flonda, including
WESC applications, interpretation aad opinions invelving all WESC's since the 1928 edition,

Electrical sccident imvestipations, mcluding depositions, and testimony presented in state and federal
courts involving the following:

y

2)

3
4)

3)

)
7

electrieal contaet sceidents involving CB antennas, TV antennas, pipes, irrigation pipes,
aluminam ladders, extendable painting apparatus, tar mops, roofing equipment, fann machinery,
cranes, dusmp trucks, awtomobiles, trucks, smoke stack scrapers, and cleaning devicss,

electrical contact cases involving personne] climbing of srmnsformer poles, climbing platfese
mounied transformmers, stealing of slectrical conductors, eatering and climbing oo mbstation
structarss, ete., including interpretation of warming signs and posting requiTements.

sysiem protection including the coordimation of breakers, reclosers, fuses, ete., including
aceidents involving downed electrical conductors that remain eneTgized.

applications of the NESC horizontal clearance requirernents to buildings, towers, stractures signs,
antennas, ete., incloding wind displacement of conductors.

application of the KESC vertical clearanee requirements over roads, cultivated land, unimproved
land, mountainous tesrain, lakes, rivers, streams, ote., based on pre-1530 NESC conditions and
podt=1990 KESC conditions,

applications of the NESC vertical and diagonal cleamnees required aver roofa, beside buildings,
srracrures, &c,

apphention of the peneral MESC requirements including inspections, work rules, eto.

PUBLICATIONS

L}

Coniributing Author - NRECA “A to 2" Distribation Awtomation Manoal (1999).

1} Principal-In-Charge - WRECA Materials Feasibility Srudy {19089,

3]
4

5l
&)

Principal-In-Charge - NEECA Animal Caused Outage Manual (1995).

Principal-In-Charge - United Utility Supply - A Guidé for the Economic Evaluation of
Distribation Transformers (19937,

Principal-In-Charge - NRECA Simplified Staking Manual (1992).

Principal-In-Charge - TVPPA Transmission &Dismibution Standard and Specifications
Mamaal {1990,
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1980-19E3

1954

1986

1985

1984 to Present

1986 to Present

LS50

1954

1980 to Present

TERRI UME

Implemented Indizna's new "Terrtodal Protection Act™ by negotisting
terniory betwesn most of the 42 elecoic Cooperatives, 70-0dd municipals
and the 5 investor-owned utithties. This included the inventory and appraisal
of traded facilities.

Provided "expert witness" testimony on behalf of the United REMC,
Huntington, N, in the United REMC v. 1&M Eleciric Company. This
territorial dispute involved the service rights to the then new General Motors
truck plant on I-69 south of Fort Wayne, IN.

Provided "expert witness" testimony on bebalf of the Union REC, Brighton,
CO; in the Public Service of Colorado v. Umion REC. This territorial
dispute involved the electnic service tights to the then new Denver Colorado
Trrernational Airport.

Provided "expert witness® testimony on behalf of Berkeley Electric
Cooperative, Monks Comer, 5C; this temmitorial dispate involved service
right= 1o a large commercial load on John's Island, SC.

Provided "experl witness" tesimony on behalf of numerous Georgia
Cooperatives at the Georgia PSC with regard to service rights in 900 kKW
cases.  Sinee 1973, any new load over 900 KW connected has been a
customner chwice load, but the verification of this load hes been questioned
many tmes,

Provided "expert wiiness" testmory on behelf of a pumber of Indiana
Cooperatives in mtmjclpal'mnax,a_ltiun CA%es,

Assisted in the nepobations of the sale of 2,500 Okefenoke Electric
Cooperative consumers to the Jacksonville Eleciric Awthority for $6,500 per
consumer after many yvears of negotiations and a Florida PAC hearing.

Led the inventory, appraizal and re-integration team doring the sale of
approximately 2,300 consumers of the 4 County EFA to the City of
Columbus, M8, based upon a previousty negotisted territorial agreement,

Presemted engineering "expert witness® testimony on hehall of electric
cooperative clients &t the Georgla PSC, Indiana PSC, Flonda PSC, Colorado
PEC and the South Carcling PSC — and also at pre-hearings in Kentucky and
Ok,

1104 Reintegralion Sidy
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RECOMMENDED FOR FLLL-TEXT PUBLICATION
Pursuam 1o Sith Creuil Aule 206

File Mama; O7a0138p.08
UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

Cimy oF COOKEVILLE, TENNESSEE,
Plainsfi-Appelian,
Nos, (15-5886; (M-5363

W

UPPER CUMBERLAND ELECTRIC MEMBERSHIF
CORPORATION; HILDA G. LEGa; RukaL UTILITIES
SERVICES, an Agency of the Department of
Agriculiure; DEFPARTMENT OF AGRICULTURE;
SHELDON PETERSON, Governor;, MATIONAL BANE
FOR CODPERATIVES; NATIONAL RURAL UTILITIES
COOPERATIVE,

Defendanis-Appellees.

Appeal from the United States District Couris
fior the Middle Dvistrict of Tenmessee at Cookeville and Nashville.
Mo 02-00093—Thomas A, Wiseman, Jr., Disirici Judge.
Arguwed: March 5, 20607
Decided and Filed: April 19, 2007

Before: ROGERS and GRIFFIN, Circuit Judges; RUSSELL, Disirict _Tudgt.-

COUNSEL

ARGUEDx: Andree Sophia Blumstein, SHERRARD & ROE, Mashville, Tennessee, for Appeliant.
W. Bramtley Phillips, Jr., BASS, BERRY & SIMS, Mashville, Tennessee, Frances M. Toole,
UMITED STATES DEFﬁRTMENTﬂFJUSTIUE,WnEhinqun. D.C for Appelless. ON BRIEF:
Andree Sophia Blumsizin, SHERRARD & ROE, Mashwville, Tennessee, T. Michael O'Mam,
Cookeville, Tennesses, for Appellant. W, Braniley Phillips, It., John R. Lodge, Ir., Russell 5.
Haldwin, BASS, BERRY & S5IMS, Mashville, Tennessee, Frances M, Toole, I_ﬁf]l'l"l-'-_ﬂ STATES
DEPARTMENT OF JUSTICE, Washington, D.C., for Appellees,

“The: Hisnerabde Thimas B. Russell, Unied Siates Disirkcs Judge for ihe Wesiern District of Kenfucky, sitiing
hy designation.
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Mos, 05-5886; (6-5363 City of Coakeville v. Upper Cumberland Page 2
Elec. Membership Corp., er al,

OPFINION

ROGERS, Circuit Judge, In this case, we affirm the federal district court’s resolution of a
dispute over one element of the compensation that Tennesses law requires when a city annexes
termitory and exercises its right 1o purchase slectric utility property within the annexed terntory, The
federal court had jurisdiction because a federal ageney, the Rural Utilities Service (“RUS"), was a
party defendani. We reverse, however, a post-judgment order enjoining the city from providing
electric service in this annexed area pending reselution of the compensation dispute.

When a Tennessee municipality that owns and operates its own electric system annexes
territory in which an electric cooperative is providing elecine services W customers, the municipality
has two choices of how to provide electric services to those customers under Tennesses law, See
City of Seuth Fulton v. Hickman-Fulion Counties Rural Elec. Coop. Carp., 976 5. W.2d 86, 90
{Tenm. 1998}, The municipality can either “grant such cooperative a franchise to serve the annexed
arca” or, as the City of Cookeville chose to do here, “offer to purchase any electric distribution
properties and service rights within the annexed area owned by any ebeciric cooperative,” Tenn.

ode Ann. § 6-51-112{a). The same Tennessee siatute that rr::qhuircﬁ this choice also provides a
formula for determining the amount of compensation that the municipality must offer the
cooperative, See Tenn, Code Ann, §6-51-1124a) 2} As part of this compensation, the municipality
riust offer “[a]n amount equal to the cost of constructing any necessary facilities (o reintegrate the
system of the cooperative outside the annexed area afier detaching the portion to be sold.” Tenn.
Code Anm, § 651112020 2)(8),

Cookeville annexed nine areas in which the Upper Cumberland Eleciric Membership
Corporation (“UCEMC™) provided electric services. Cookeville sued UICEMC, originally in state
court, to condemn UCEMC"s facilities and electric service rights in the annexed arcas. BUS was
later added as o defendant.  Cookeville and UCEMC disagreed on the cost of
reintegration—Cookeville argued that the cost was approximately $127.000 whersas UCEMO
argued thal the cosi was 55-.%5; miltion. The district court agreed with UCEMC and ordered
Cookeville to pay the higher amount so that UCEMC could build a new substation and distrbulion
loop, Cookeville appealed. While that appeal was pending, Cookeville began building electric
facilities in the annexed areas and providing electric services to customers in those areas. UCEMC
sought and obtained an injunction from the district courl enjoining Cookeville from building
facilities or providing service until it paid UCEMC the damages owed for the condemnation.
Cookeville appealed, and now the propriety of both the damage award and the injunction are before
this court. Cookeville also challenges the distrien count’ s jurisdiction over the entire case and the
district court’s jurisdiction o enter the injunction while the first appeal was pending,

The diswrict court properly exercized jurisdiction because a federal agency was a party. The
district court order requiring Cookeville 1o pay reintegralion costs of 55825 million was legally
proger and not clearly erroneous, The district court™s injunction, entered during the pendency of the
appeal fram the district court's compensation order, however, improperly expanded the scope of the
previcus order. We therefore affirm in part and reverse in part.

L
In Z(KM), Cookeville annexed five areas surrounding the city. In 2002, Cookeville annexed

four additional areas. With respect 1o each annexed area, Cookeville gave notice io UCEMC, an
electric cooperative serving customers in the annexed areas, a8 required by Tennessee law, but
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UCEMC refused to sell voluntarily any of its eleciric distribution propertics or service rights in those
grens. See Tenn. Code Ann. § 6-51-112(aW1) (requiring rlnlil:!z{

Removal and Denial of Motion ro Remand

O July 31, 2001, Cookeville browght a civil action against UCEMC in Tennessee state court
in order to condemn UCEMC's facilities and service rights. On August 14, 2002, Cookeville
amended s complaint and added RUS and Mational Rural Utlities Cooperative Finance
Corporation {“CFC™) as defendants. RUS is a federal agency, See 7 US.C. § 0942, RUS and CFC
ench hold a security intereat in all of UCEMC s equipment and service rights within the annexed
arcas. UCEMC, RUS, and CFC removed the case under 28 11.5.C. § 1442(a)( 1) to the United States
Drigirici Cowrt for the Middle District of Tennessee. Cookeville then filed a motion o remand in the
district court arguing that the district court lacked subject matter jurisdiction.

The distrier court denied Cookeville's motion to remand.  Tennessee ox rel. City of
Cookeville v, Upper Cumberland Elec. Membership Corp., 256 F. Supp. 2d 754, 758 (M.D. Tenn.
2003}, Section 1442 states that “[t]he United States or any agency |f|:eﬂ:-nf or any officer (or any
person acting under that officer) of the United States or of any agency thereof, sued in an official
of individual capacity for any wet under color of such office or on account of any righ, tile or
authority claimed under any Act of Congress for the apprehension or punishment of criminals or the
collection of the revenue™ can remove a civil action 1o the district courl, Couris have alse required
a5 necessary for removal under this statute that the defendant assert a colorable federal defense.
Here, the district court held that *[c]learly, the RUS is an agency of the United States being sued for
acting under color of its office in this case.” Tennesser ex rel. City of Cookewille, 256 F. Supp. 2d
it T8, The court also held that defendants asserted the eolorable federal defense of presmplion
hﬂflausﬁ thc:.-;adequate]y pled” such a defense and the defense was an issue the district count needed
to decide, i,

Tennessee Statite

_ The erux of this case is what compensation Cookeville must pay to UCEMC for UCEMC's
facilities and service rights in the annexed areas. Tennesses law provides the following formula for
determining the amount of compensation an annexing municipality must pay an electric cooperative:

The municipality shall offer to purchase the eleciric distribution properties of the
cooperative located within the annexed area, together with all of the conperative’s
rights 1o serve within such ares, for a cash consideration, which shall consist of:

(A} The present-day reproduction cost, new, of the facilities being
acquired, less depreciation computed on o straight-line basis; plus
(B} An amount equal (o the cost of constructing any necessary
facilities 1o reintegrate the system of the cooperative outside the
annexed area after detaching the portion o be sold; plus

(C) An annual amount, payable each year for a period of len
ill'l":l years, equal to the sum of:

i) Twenty-five percent (25%) of the revenues received from power
sales to consumers of electric power within the annexed area, except
consumers with large indusirial power loads greater than three
hundred kilownats (300kW), during the Iast twelve (12) months
prgxding the date of the notice provided for in subdivision (a)(1);
an
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(i) Fifty percent (30%) of the net revenues, which is gross power
sales revenoes less wholesale cost of power including Facilities renial
charge, received from power sales to consumers with large industrial
power loads greater than three hundred kilowatts {300kW) within the
annexed area during the last twelve (12) months preceding the date
of the notice provided for in subdivision (a)(1).

Tenn. Code Ann. § 6-51-112(a)2), Cookeville and UCEMC agreed on the first and third elements
of the statutory formula. Cookeville agreed to pay UCEMC £1,136,325.25 for the present-day
reproduction cost, new, kess depreciation of DCEMC s electric distribution properties located in the
annexed arcas. Cookeville also agreed to make ten annual payments to UCEMOC of $276,330 to
comply with section ﬁ-ﬁ]—tlz{u}(gﬁﬂ:}.

Trial

Cookeville and UCEMC did noi agree on the second element of the statutory formula: “the
cost of constrecling any necessary facilities to reintegrate the svsiem of the cooperative ouside the
annexed area after detaching the portion to be sold.” See City of Coskeville v. Upper Camberland
Elee, Membership Corp., 360 F. Supp. 2d 873, 879 (M., Tenn. 2005) (guoding Tenn. Code Ann.
£ 6-51-112(a)(2WB)). At a bench trinl in Movember of 2004, each side presented testimony of an
expert who h uced a “reintegration” plan. Cookeville's expert. Thomas M, Barmes, testified
aboul the report that he prepared. In the report, Barmes stated that to reintegrate ICEMC s system,
UCEMC would only need to construct facilities in one of the annexed areas and would incur “costs
related o coordinatson of the fucility transfer”™ and “a restocking charpe of melering equipment” in
all of the annexed arcas. Barnes estimated the total reintegration costs to be $127,242.64. Prior to
the annexations, Cookeville and UCEMC shared a Cookeville-owned substation in West Cookeville
{“West Subsiation™), and Barnes” plan anticipated that UCEMC would continue 10 use that
substation.

UCEMC's expert, Robert C. Dew, Jr., 1estified about the report that he prepared. In his
report, Dew concluded that UCEMC needed a new substation and distribution loop buill, Dew
estimated that this would cost £5. 825 million. Dew’s plan anticipated that UCEMC would no longer
use the West Substation after the annexations, AL inal, Dew testified that the new substation was
needed o “have the same operational fAexibility, same capacity, same reliability, and betier
efficiency™ as compared 10 UCEMC's system prior to the annexation.  Dew testified that afier
Cookeville remaowves UCEMC s former customers, UCEMOC will be left with extra line that continees
through the annexed arcas without serving any cusiomers, resulting in increased cosls from
maintaining the line and losing eleciricily due 1o resistance in that line.

Ihixtrict Cowrt Decision
The district court agreed with UCEMC and found that the dispuled, second part of the

formula equaled $5.825 million. City of Cookeville, 360 F. Supp. 2d at £79.° In coming 1o that
congfusion, the court first noted that “[1]here wes some argument at wrial &= 1 whether [the statutory|

Vhen & curent bs run through an elecirical line with resistance, some of the electrieal energy & comvensd o
Beat and Jest. The longer the line, the more resisiance between the subsiation and the consamer, and thus the mare
chectriciry Lose

. ’The district coun first held that the proposed condemnation did net frusioae 1h=‘||'u'pn= af the Rural
Ell:-cmﬂcalllmﬁm (“REAct™). City of Cookeville, 360 F. Supp. 2d at 875-74. Meither parly challeages this pari of the
court™s maling,.
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definilion meant the cost of returning the system 1o running as well as it had before or whether it
meant the cost of making the system adequate for operation.” fdl  The court concluded that
“reintegration costs are those costs associated with returning Lhe syslem o renning as well as [it
had before the condemnmation— no extra inetficiencies and no extra costs related 1o the svaem.™ |
The district court found “that reintegration costs equal the cost of a new substation and the cost of
restoring UCEMC s distribution loop with the new substation.” [fd.  This was becanse the
condemnations ctherwise “would lead 1o inefMicient eleciric disiribution” for UCEMO due to the loss
ll:!fc]m'.“}::iﬁil}' along lines no longer serving UCEMC customers and due to the maintenance of those
Ines, 1

Owerall, the disirict court found that UCEMC s condemnation damages totaled “a single
payment of $6,961,325.25 and 10 annual payments of $276_330.00 per vear.™ Id.

Motions to Alter or Amend and Appeal

) Coekeville and UCEMC moved to alter or amend the court’s order. The 1ssues presented
in the motions involved how and when Cookeville was to pay UCEMC, whether UCEMC would
be allowed to petition the court for additonal reintegration costs i the cost of building the substation
and distribution loop exceeded $5.825 million, and whether Cookeville was condemning feeder lines
associated with Cookeville's West Substation. The district court denied the motions of Cookeville
and LICEMC as to the means and timing of payment because there was “no gond reason that the
pariies should not be able to come 10 8 resolution of how (o execute the judgment,” The court also
held that 35825 million was the maximum amount Cookeville had to pay and that if the “actual
costs are less than that amount, the remaining amount shall revert to or remain with™ Cookeville.
Finally, the court held that Cooleville did not condemn the feeder lines, which remained UCEMC s

property.
Both parties appealed. TWCEMC later voluntarily dismissed its cross-appeal.
Tnjunciion

While the appeal (Mo, 05-5886) was pending, Cookeville began constructing clectric
distribution facilities inside some of the annexed areas, Cookeville admits that it installed sireet
lighting and other electric facilities in the annexed areas, but maintains that none of those Gwclities
serviced UCEMC s pre-annexation customers, Cookeville explained that it has only “begun to serve
NEW CUSIOMMERS, ¢,e,, Cuslomers who had moved into the annexed areas (into the City of Cookeville)
after the annexation and who had not previously been UCEMC customers.”

On December 2, 2005, defendants filed with the district court a jeint motion for injunctive
relief and costs, Defendants moved for an order ¢ lling Cookeville to “immediately transfer to
UCEMC all electric service currently being provided by E%mkwil le] weithin UCEMC s exclusive
service territory,” enjoining Cookeville “from constructing electric distribution facilities and/or
servicing customers within UCEMC s exclusive service territory,” and requiring Cookeville “to pay
all reasonable costs and attorneys” fees incurred by [d]efendants in connection with bringing" the
muotion. Cookeville responded by arguing that the district court lacked jurisdiction 1o 1ssue an

The districa court alss made s sumber of rulings nat challenged on appeal. The district court refused o include
i peistegration cosls the cost of pewer lines within the snnexed anas becsese no evidence was presenied at irial
regarding those costs, i The count also refused to make an upwand sdjestment soapht by UCEMC in the amount of
ower §3.1 mllics fir “lost revenue from [suppessdly] kow costkiph profit customers [ ia the ammexed areas].” &, & 05,
Finally, ihe couri declimed 1o make a downward adjustment sought by Cookeville for defendants’ purponted “delay in
complying with the Tennessee Inw relased to condemantions.™ B, & ab.
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injunction because the notice of appeal filed in appeal No. (5-5886 iransferred jurisdiction to the
court of appeals, and that even if the district court had jurisdiction, it should not issue an injunction
because post-annexation, a municipality has the right to provide electric service, nol an electric
cooperative.,

On January 6, 2006, the district court granted defendamts” motion for injunctive relief and
costs, The court concluded that Cookeville was

unlawfully constructing new electric distribution facilides and providing electric
services to customers within one or more of the nine annexation arcas ol issss in this
civse; that such annexation areas [were] within the statutorily-assigned exclusive
service territory of [UCEMC]; and that while [Euukevil]c had] sued to condemn
LUCEMC s exclusive service m associated with these annexations areas, it ha[d]
nol yel paid the condemnation damagas awarded and [wals notentitled to the use and
bencfitof such exclusive service rights until UCEMC ha[d] been fully compensated

Aaeordingly, the disirict court held that Cookeville's setions constituted “an unlawful interference
with UCEMCs exclusive service rights to the nine annexation arens,” The disirict court ordered
Cookeville to “transter to UCEMC within 30 days , . . all electric service customers within any of
the nine annexafion areas that are curmently being served by" Cookeville. Furthermore, the court
enjoined Cookeville from providing electric service to customers within the annexed areas until
appeal No. (15-5886 is resolved and Cookeville pays in full “the ultimate damage awand to LICEML,
including reintegration costs, . .. or until otherwise ordered” by the district court. Finally, the court
ordered Cookeville 10 pay defendanis’ reasonable costs and attormeys’ fees associated with the
injunction motion because it found that Cookeville™s actions were “notundertaken in good faith, and
that said interference continued despite reasonable efforts by [d]efendants o avoid needless
additional litigation,” Cookeville filed a timely netice of apgeal of this erder (No. (6-3363).

IL

We affirm the district court’s order in appeal Mo, 05-5886. Defendants properly removed
the case o the district court and the disirict court’s decision on the merils awarding reintegration
costs of 55.285 million to UCEMC was not clearly erroneous.  However, we vacate the district
court’s injunction in appeal No. 06-3363. The district court did not have jurisdiction o issue the
injunction because the injunction sought 1o expand the district court’s previous order.

I Removal Turisdiction

Defendants properly removed this action 1o federal couri.® A civil action may be remaoved
1o the federal district court if the action is brought against

) ‘."l&a._lgu'ulimina.rr maller, RLIS angaes that this court canmat cntemain the issue of removal jurisdiction becawss
Cookeville fadled io raise ihis issue nodls notice ol aﬁul. This contenlion lacks merii. Federal subject maiier
jurisdiction can of comrse be challenged af any stage of § Ill-iimim,;nd Jarisdiction i:aru'mth:muludl:!ywaiwr_ Fee
(e v, Duse, 433 FL2d 5002, 30506 (sih Cor 2006); A v, Ford Movor O, 386 FAd 716, 728 {6ib Cir, 2004 Fed
N f Morigmge Ast n v LeCrone, 868 F.2d 190, 192 o8 (Gth Cir. 1989). In any event, Cookeville appealed From the
final arder of the district coun and this courl consequently may comsider any earbien erroes 1o which Cookeville abjected,
Whre & party indicales inils mitices of al that it appenls from the district court’s fimal arder, this court considers any
alleged erroms that acourred to i Linal order. Ulaited Stares v Sordles, 465 F3d 508, 518 n.6 (Gih Cir. 2006).
Here, Cookewille's notice of appeal stated that it appealed “from the final arder of the District Court” Therefore, wie
may conskler the removal sses,

Addendum B



Davis — page 105

Mos, D5-5886; (6-5363 Ciry of Cookevitle v. Upper Cumberland Pagez 7
Elec. Membership Corp., eral.

[t]he United States or any a%ency thereaf or any officer (or any person scting under
that officer) of the United States or of any agency thereof, sued in an official or
individual capacity for any act under color of such office or on account of any right,
title or authority claimed under any Act of Congress for the apprehension of
punishment of criminals or the collection of the revenue,

2EUSCO8 1442(a)1). In the context of federal officer remaval, the Supreme Courl has held thas
the officer “must both raise a colorable federal defense and establish that the suit is “for a[n] act
under color of office.™ Jefferson Coungy v. Acker, 527 ULS, 423, 431 (1999 {quaoting 28 U.5.C.
§ 1442(n)i1}) (citation omitted; emphasis and alteration in Acker),

Alihough the parties assume thai the Jﬂi-rm County v. Acker officer removal test applies
1o federal agency removal as well, the text and legislative history of § 1442(a)(1) demonstrate that
any tederal agency sued can always remaye under 4 1442(ap 1) because the “sued” clause in that
prevision applies only to federal efficers.

The text of § 1442{a)1), is best read to mean that the three entities that can remove are
(1) the United States; (2) any agency thereof; or [:{Ean.}' officer of the United States or of any agency
thereof, sued in an official of individual capacity for any act under color of such office. A possible
different reading—assumed by the parties in this appeal-—is thai the three entities that can remove
are (1) the United States; {2) any agency thereof; or (3) any officer of the United States or of any
agency thereof; and that each of these entities must be sued in an official or individual capacity for
an act under color of such office. Althowgh the latter reading is supported by the placement of a
comma directly preceding the word “sued” (suprgesting that everything after the comma (e, the
“sued” clavse) applies w each element of the list before the comma: the United Staies, any agency
thereof, or any officer of the United States or any agency thereof), that reading does not make sense
because the United States and federal agencies are not *swed in an official or individual capacity™
and are not sued for an “act under color of such office.” Indeed, distinguished scholars of fiederal
jurisdiction have questioned whether amended § 14420a)( 1} should “be read o permit the United
States to remove only when it is ‘sued in an official or individual caimcitjr for any act under color
of such office”—perhaps a null set and surely a peculiar category,” See Richard H. Fallon, Jr.,
Dramiel 1, Melizer & David L. Shapiro, Harr and FE'ech.ﬂ!er s The Federal Cowris And The Federal
System 910 (5th ed. 2003). Morcover, the Supreme Court rejected an interpretation of an éarlier
version of the statute that would have applied a similar “sued” clavse to agencies because under that
infterpretation, the statute “read[] very awkwardly™ because “[aln agency would nod nommally be
described as exercising authority ‘under color’ of an ‘office.™ fnt ¥ Primave Prov, League v, Adm 'rs
af Tulane Educ. Fund, 500 1.8 72, 80 (1991). Our independent reading of the text of § 144 2{a)(1)
ia thug that a federal agency defendant may remowve without more.

*Ihe removal statule, § 14420831, is beoad snd allows for femoval when its elemenis are met “regardless of
whether the suit could originally have been brought in a federal court.™ Wikl v Morgam, 395 UL, 402, 406
(1969), But as the Nisith Circult ressoned in a case invalving prior exclusive jurisdiction, Siaie Fng v of Nev. v 5. Fork
Band of Te-Moak Tribe, 13% F.3d B0, BOS (Sth Car. 2003), F] 1442 i nod & trumpe 1 (hen: are :pe-:ifmjumdml.l:lnal
bars elsewhers that prevent the district cour from asseriing jurisdiction, the general removal provision CAmot cveroomes
thie jurisdictional defect.” See afto Nebrarka ex rel. Oep 't of Soc Serv, v Bentson, 146 F3d 676, 67870 (%ih Cir,
1550 fexpress deprivation of subject manicr jursdiction usder 26 US.CL § 6305), Indeed, the legislative history of the
1954 amendmont 10§ 1442 indicales that ane pu af giving agencies the power o remove was to “fielfill[] Congress*
intem that questions conceming the exercise of Federal suibority, the of Federal immunity and Federal-State
conflicis be adjudicsted in Federal coun.” 5. Rep. Mo, 104-366, at 31 (1986), parend i 1990 US.COOAN, 4302,
4201 't| Cookewille does not identify any pl‘ﬁ]uﬁlh‘: rule that woulkd have divesied the desimiol court of jurisdiction after
remosal,
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The legizlative history provides compelling confirmation of this re:ul[ng.‘ The addition of
“The United States or any agency thereof™ was the result of a 1996 amendment that sought to
reverse an earlier Supreme Court decision. In Intermationad Primate Protection League, 500 TS,
al T9-£2, the Supreme Court held that the pre- 1996 version of § 1442 permitted only federal officers,
not federal agencies, to remove suits to federal courts. The pre- 1996 version stated that, “Any
officer of the United States or any agency thereof, or person acting under him, for any act under
eolor of such office or on account of any right, title or authority claimed under any Act of Congress
for the apprehension or punishment of criminals or the collection of the revenue” could remove a
civil action to district court. Congress responded by replacing the beginning of the section (up to
the phrase “or on account of "y with the current language ol issue, See 5. Rep. No. 104-366, al 6-7,
ME3T (1996), reprinted in 1996 USCOO AN, 4202, 4202, 4210-11. This effectively added the
L'nited States and “any agency thereof™ as partics that could remove cases to district court. fd. at
31 {nminﬁnﬂmﬂm amendment “legislatively reverses the Supreme Court”s decision infnternationa!
Primiate Protection League™).

The Senate Report supports a reading that § 1442(a)(1) as amended permits 2 federal agency
to remeve 1o federal district court without limitation, The Senate Report in muoltiple places separates
the “sued” clawse from reference 1o an agency and includes that clause only with reference to
officers. For example, the Senate Report notes that the amended statute “allows civil actions . . .
against Federal agencies as well as those againsi Federal officers sued in either an individual or
official capacity 1o be removed to Federal dﬁ[itl court,” fd. at ). The Senate Report goes on o
state that the amendment “clarifies that suits against Federal agencies, as well as those against
Federal officers sued in cither an individual or official capacity, may be removed 1o Federal district
court.” fd. at 31. The Report, therefore, demonsirates that the “sued” clouse applies only to federal
officers and not 1o federal agencies, Such a reading is consistent with the “clear command from both
C‘nngaress and the Supreme Court” that § 1442 is 1o be interpreted “broadly in favor of removal.™
Dwirnam v. Lockheed Martin Corp., 445 F2d 1247, 1252 (9th Cir. 2006). RUS therefore properly
removed the action to the district court wnder § 1442(a)(1) because RUS is a federal agency.

We recognize that other courts of appeals have suggested that a federal agency may also have
to assert o colorable federal defense. See Ciny of Jacksomville v. Dep i af the Nay, 348 F.3d 1307,
1313 0.2 (11th Cir. 2003) (*We recognize that it remains to be decided whether the requirement of
a federal defenss also applies (o removal by the United States or one of its agencies.”); Parker v,
Della Roceo, 252 F.3d 663, 665 n.2 (2d Cir, 2001} (expressly not deciding whether a colorable
federal defeqse is required for agency removal); United Stotes v. Todd, 245 F.3d 691, 693 (Sth Cir.
2007} (finding that the United Siates had asserted a colorable federal defense for removal wnder
# 1442 rather than rejecting the need for one). The requirement of a colorable federal defense,
however, is not only no s ted by the statutory language, but also is not necessary to ensure the
constitutionality of & 1442 as'oufndel- Article I of the Constilulion. Article |T|,ﬁEC[iﬂl1;-.'. exiends the
federal judicial power “to Controversies to which the United States shall be a Pary.™ This case is
thus ditferent from Mesa v. California, 489 U 8. 121, 136-37 (193%), in which the Suprems Courl
rejected the government's argument that a federal defense is not required for officer removal. The
Mesg Court reasoned that an interpretation of § 1442 requiring such a defense ensures Article 171

e are mindful of the limised wiility and reliahility of legislative history. [n this regand, “the sutharitative
slatemem| is the slatulory texl, nod the Ie-gixlj;ﬁw histary or any other extrinsic material.”™ Exvon Mobil Corp,
Allaparak Serva, fie, 545 LS, 246, 568 (2005).

T Thiis eoestitational lamguage of course does ot B the sovereign immanity of the Uniged Stales. Inthis Guse,
hovever, the foderal spency consentéd 1 jurisdiction so thal, 35 agreed by KUS counse] af oral argamend, there is no
sovereign immunily issue in bis case. E_r? Lapides v. B, of Regeats of Dupe, fy; af fra., 535 115, 613, 616 (D)

{holding thai Scase wabves Eleventh Amendment immunily whes it removes 1o federal courd),
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jurisciction by virue of the case’s “arising under™ federal law. fd Mo such interpretsion is
required where the United States is a parly.

But even if a colorable federal defense were required, BUS fulfilled this requirement by
asserting the defense of precmption. Defendants argeed that federal law preempled Cookeville's
proposed condemnation of UCEMO s facilities because the condemnation frustrated the purposes
of the Rural Electrification At of 1936 (“REA™), T ULS.C, §§ 901-950bb (as amended). City af
Cookeville, 360 F. Supp. 2d at E75. The district court noted that this was an issee of first imprassion
in the Sixth Circuit, and that other courts had aplit on the issue. fd. at 875, Compare Pub, Uril, Dist.
No. [ of Pend Oreille City v, United States, 417 F.2d 200 (9th Cir. 1969) (disregard of federal
interest precluded condemnation under state law), Pub. UL Dist. No. 1 of Frankiin Cousty v, By,
Bend Elec. Coop., Inc., 518 F.2d 601 (%th Cir, 1980 {eondemnation under state law not permitbe
afier disapproval by the Rural Electrification Administration), City of Morgan City v. 5. La. Elec.
Coop. Ass n, 31 F.3d ]lH;SIZh Cir. 1994) (state-law condemnation presmpled by REAct), with Clry
of Stilwell v, Ozarks Rural Elec. Coop. Corp., 79 F.3d 1028, 1043-46 {10kh Cir, 1995} {(REACt does
not prci_ﬂuéﬂ Oklahoma condemnation statute), Tirgli-Haide Feg'! Elec. Auth, v, Alaska, 15 P.3d
734, Toi-68 (Alaska 2000) (similar). Although the district cowrt ultimately sided with Cookeville
and held that the REA¢t dhid not preempt Tennessee law permitling the condemnations (a decision
defendants do not challenge on appeal), this does not mean that the defense was not colorable. For
instamce, in Acker, 527 U5, at djil, the Supreme Court concluded that defendants presented a
colorable federal defense of inlerpovernmental tax immunily even though the Court ultimately
rejecied thal defense. See also Magnin v, Teledyme Comt ' Motors, 91 F.3d 1424, 1427 (11th Cir.
1&961 (“{A colorable federal defense] need only be plavsible; its ultimate validity is not 1o be
determined at the time of removal. ™). Here, where the federal defense was an issue of first
impression in this court and had previously found success in other circuits, one would be hard
pressed to say that the defense was not colorable. Therefore, RUS properly removed the action 1o
the district court even if assertion of a colorable federal defense were required for agency removal
under § 1442(a)(1).

. Reintegration Costs

The district court did not clearly err by holding that Cookeville must pay to build WCEMC
anew subsiation and distribution loop. Tennessee law requires as pan of the compensation thai an
annexing municipality must pay to an electric cooperative “[a]n amount equal to the cost of
constructing any necessary facilities o reintzﬂgme the system of the cooperative oulside the annexed
arca after detaching the portion 1o be sold.” Tenn, Code Ann, § ﬁhﬁffl 12{aW2WB). Cookeville
argues that the diginet cour erred by awarding reinfegration compensation of $5.825 million for two
reasons: (1) the district count applied an incormect Ie%al standard by reguiring financial efficiency
even though the statute requires only engineering efficiency; and (2) even if the district court applied
the correct ]l:g.al standard, UCEMC's reintegration plan, which the disirict court adopled, does nod
comply with that standard. This court reviews the district court”s conelusions of law de nove and
findings of fact for clear error. Dvertan Distribs,, Tnc. v, Herifage Bank, 3400F.3d 361, 365-66 (6th
Cir. 2003).
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. Legal Standard

The disiriet court applied a legal standard that is consistent with Tennesses Law.® The district
court inferpreted reintegration costs under the Tennessee statute (o mean “those costs associated with
returming the system 1o running as well agg:] had before the condemnation—no extra inefficiencics
and no exira costs related 1o the system.” Ciiy of Cookeville, 360 F. Supp. 2d at 879, The Tennessee
statute dees nod define “reintegrate™ but the dictionary definition of “reintegrate” is “to restons to
unity after disintegration.” Webster's Third New International Dictionary 1915 (3d ed. 2002). The
structure of section 6-31-112(a)(2) suggests that the reintegration costs are those necessary 1o place
the system in the same state of integration that it was in prioe to the condemnation. Section 6-51-
1122 W A) provides for replacement costs for any facilities acquired by the municipality whernzas
section 6-31-1012(a)(2)(B) then provides for the cost of constructing “necessary facilities to
reintegrate the system of the cooperative.” This scheme suggests that the reintegration costs are
those necessary 10 recondect the replaced facilities into the cooperative’s existing electrical system.
To bring the svstem back to “unity™ would involve placing the system in as integrated a condition
us existed prior 1o the annexation.

Cookeville argues that this standard was incorrect because it read into the statute “an
additional requirement that cost inefficiencies, not just engineering disruptions, be compensated as
part of the reintegration element of the stattory formula.” The distmetion Cookeville asks this courn
to draw between engineening and economic efficiency is largely semantic. It is not clear how an
engineering anﬁirﬂ:nc_y would ot be costly, or how any increased cost would not be caused by
engineering.” Cookeville refers o no authority for such a distinetion in the statute, legislative
history, case law, or any other source, There is nothing in the statule that purports to limit
reintegration costs only 1o “engincering” efficiency. The statute instead seeks to place the clectrjc
cooperative in the same position it was prior 1o the municipality’s condemnation of itz facilities,

b, Factwal Findings

The district court"s determination of the amount of reinfegration costs was largely factual
i nature, and the disirict cowrt did not clearly err in its findings,

Firal, the district court did not clearly err by rejecting Cookevilles proposed reintegration
plan. The question under the staiuie is what “necessary facilities” must be buili in order io
reintegrate” UCEMC's distribution system,  The district court agresd with UCEMC that
Cookeville's reintegration plan, which involved maintaining UCEMC s use of the West Substation,
created inefficiencies because UCEMC would incur extra costs in maintaining several miles of extra
power lines leading to UCEMC s fiest customers and from losing electricily along these exira lines,
See Uity of Cookeville, 360 F. Supp, 2d at 879, This finding is not clearly erroneous becouse there
was adequate support in the record, in particular, the report and testimony of UCEMC s expert,

_‘D-'I'L'ndmlx first argue ihai Cooleville should elther be estopped from making this srgument because
Covleville endorsed the same begal besi al trial or should be deemed o have waived this argument becouse Cookewille
failed 10 olxject or suggest another legal standard @1 wrial, Mex-illg_mm 1 mednegration plan that iscluded
Lndﬁnen:lcsudeuc-:lthal this plam was consislent with the stabute. re, Crnkeville neither is estopped from
kg, mor has lorfeited, this argumeni on appeal.

®Indeed, the disirict court fejected @ odjustmend for Joss of high paying cusipemers. See supra n 3,
10 , ) . - .
As an aliemative bass for apholding the district coen”s legal standprd, dzfendants argue that Tennesses law

permits the district cowrt o modify the sabsosy foemula For oo sation, Becanse the district court applied a standard
consistent with the stalste, we do nat nesd 1o resch this allcmative sngumeni.
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Diew, for the fact that Cookeville's reintegration plan failed to account for inefficiencies added 1w
UCEMC"s eleciric distribution network.

The district court also did ool clearly e by aceepling UCEMC s reintegration plan,
Arguably, UCEMC's reintegration plan resulis in a distribuiion system even more efficient than
VCEMC previously had. In his report, Dew noted that UCEMC s plan “assumes that UCEMC s
post-annexation Puinam County distribution sysiem should operate ar leaxs ay efficiendy and as
reliably as it does in s current configuration” (emphasis added). At irial, Dew stated thar in
formulating the UCEMC plun, he determined that the plan “had to have the same . . . operational
flexibility, the sume capacity, the same rcliabilitg,'l[l, and hjopefully, fmproved efficiency™ (emphasis
added). But once the district court concluded thet Cookeville's plan did not meet the minimum
required by Tennessee Code section 6-51-112(aW2)(B), the district court was lefl only with
DICEMC™s plan, which did meet the minimum requirements of the stamte. Cookeville did not
propose an alternative plan—for example, a cost-shifting arrangement where UCEMC would
continue 10 use the West Substation bul Cookeville would compensate UCEMC for cost
inefficiencies, The disirict court’s finding that VCEMC's plan was required was therefiore not
clearly erroneous. When left with the choice hetween two plans—one that was below the required
minimum and one that was arguably above that minimum—the district court did not clearly eer by
resqquiring the nn&ﬂnﬂrtim- that complied with the statute. Therefore, we affirm the district court's
arder requiring eville to pay UCEMC up to $5.285 million in reintegration costs to construct
a new substation and distribution loog.

k8 Tnjunciiom

., Ihe district cours, however, ered by issuing the injunction in appeal Ne. 06-3363 because
the injunction expanded the district court srqmriuus order on appeal in Mo, 05-5886 insiead of
merely enforeing it. “As a general rule the filing of a notice of appeal divests the district court of
Jurisdiction and transfiers jurisdiction to the court of appeals.™ Cockran v. Birkel, 651 F.2d 1219,
|21 {64 Cir. 1981). “Although a district court may net alier or enlarge the scope of ils judgment
pending appeal, it does mtailljuﬁsdiuliun i enforce the judgment.” NLER v. Cincinrati Bronze,
fne., 820 F2d 585, 588 (fuh Cir. 1987). This court draws a “crucial distinetion between expansion
and enforcement of judgments.” Am. Tows Cir, v. Hall 83 Assocs, 912 F2d 104, 110 (6th Cir.
1990 (emphasis in original). Here, in the injunction order, the distriet court decided two legal
issues 1hall it had not decided previously, and expanded significantly the scope of 11s previous onder
on appeal,

First, the district court decided that UCEMC enjoyed exclusive service rights in the annexed
areas. Inits order appealed in Mo, 05-5886, the district court merely decided the amoum Cookeyillz
was required 1o &a{lﬂ' CEMC in reintegration costs for annexing arcas where UCEMC provided
eleciric service. ether UCEMC enjoved exclusive service rights inthose areas after Cookeville's
annexation was not at issue.  Thes, when the district court later enjoined Cookeville from
“interfering” with LUCEMC s exclusive service rights by providing electric service to new customers
in the annexed areas, the disirict count was deciding an issue of law that went beyond the scope of
the coun’s initial order that wis on appeal at the time of the injunction, and granting relief beyond
the scope of the earlier order.

_ "We do pat supgesl thal such a proposal would itself be cossistent with the siatule. The slatule defines
r-:mm%[raﬂm cixls a5 “faln amount equal o the cost of constricting any pecessary facilities,” Tenn. Code Ann. § 6-51-
I Ha g 2WB) (enuphasts added), and thus mighs not inclede payments that are not far constructing facilities, bus are
insiesd meanl 1o compessate the elecimic cooperative Tor cost imefficiencies,

Addendum B 119



Davis — page 110

120

Mo, (15-3886; 06-5363 Clty of Coskeville v. Upper Cumberland Page 12
Elec. Membership Corp,, et al

Second, the dis."i-l:*lmuﬂdmided that Cookeville was required to compensate DCEMC prior
to taking UCEMC s property, — In denying UCEMC's motion 1o alter or amend the earlier onder
with respect 1o the iiming of the payments, the district court refused to determine the means and
timing of Cookeville's payvments o UCEMC because there was “no good reason that the parties
should not be able to come to a resolution of how 1o execute the judgment.” The court also noted
that the 35825 million awarded o UCEMC was “a maximum amount for reintegration damages”
and that “[ijn the event that actual costs are less than that amount, the remaining amount shall revert
1o ot remain with™ Cookeville. While that decision was on appeal o this court, the district court
issued its imjunction, which determined that Cookeville “is not entitled to the wse and benefit of
[UCEMCs] exclusive service rights until UCEMC has been fully compensated.” This decision
expanded the district court’s earler judgment, which explicitly declined 1o determine the timing of
Cookeville's pavments. MNowhere in the earlier order did the district court require Cookeville to
compensate UCEMO prioe to condemning UCEMC s property or building ¢leciric distnbution
facilities in the annexed arcas. Also, the carlier order suggesied that Cookeville might pay bess than
the 5,825 million owed by indicating that if the costs were lower than estimated, the savings might
“remain” with Cookeville. Thus, the earlier order left open the question of whether Cookeville was
realgred T compensate UCEMC prior to condemnation. Therefore, by requiring Cookeville o pay
UCEMC prior to providing electric service within the annexed areas, the district court improperly
expanded an arder an appeal 1o this court and thus excesded its jurisdiction,

Far the fm?igng reasons, we AFFIRM the district court’s order challenged in al Na.
(15-5886 and REY the district court’s injunction order challenged in appeal Mo, 06-5363,

12 L - . . . .
In addition, it appears thal the disiric coun erred on the merils in entering the ction. Under Te
law, & municipalily may condemn ﬂh‘ﬂc proparly priar b paying oo ion, In Zirkle v, Ciry of Kingsion, 306
S.W.Ednifnﬁ,ﬂﬁﬂl;ﬁlﬂ':m. L N EupmmCHwnudme:stpm hr:ld:r:lamun.icl llﬂdmldmh:m of private
weipler and sewer Lines on anmexed property novevithstanding the: faci tha ¢ muricilad?a mat padid just co 1L
&r."'ll-'.l-i-'.rc o, 54 Tenn E;Hpﬁf;:
r

tix the cwner o the limes pricr b faking comteed of them. See alno Whine v Nodnal
S1E(1ET2) [ bs the ed opinyon that property in this country ahen taken for pulblic use need not be

hefore being taken." ) of. Ruckelnkais v Monganta Co., 467 LS 986, 10016 {1984) (The Fifth Amendiment not
reguine that compensar pricede the taking.™). LUCEMC points to a Tennessee staiuge that prohibits the aking of
rmpeztjl undil damages are paid. See Tenn. Code. Amn. § 29-16-122. Heowever, the Zirkle coun refereed 1o similar
ANZUARE b @ peeor version of this stadute, but nonetheless the court held that the manicipality could will comdemn the
waler amd sewer lines praar oo paying compensation becauss an injuncibon was net an & tare remedy where the
Emp:ﬂr awnercould lier sue bor d 5. MG 5 W 2 at 360-62. Therefore, it s dowhiful that the district court could
have emjomed Cookeville fram encroaching an LCEMC s service rights prior o paying compensation, even if it had
jurisdiction.
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City of Cookeville, Tennessee Plaintiff v. Upper Cumberland Electric
Membership Corporation, et al., Defendanis

No, 2:02-0093, Consolidated with No. 2:03-0042

UNITED STATES DISTRICT COURT FOR THE MIDDLE DIS-
TRICT OF TENNESSEE, NORTHEASTERN DIVISION

360 F. Supp. 2d 873; 2005 U.S. Dist, LEXIS 4802
March 17, 2005, Decided
March 17, 2005, Entered

SUBSEQUENT HISTORY: Affirmed by, Injunction denjed by Ciry of Coakeville v. Upper Cum-
berland Elec. Mbrshp. Corp., 2007 U5, App. LEXIS 8960 (6th Cir.) (6th Cir. Tenn., 2007)

PRIOR HISTORY: Tean. ex rel. City of Cookeville v. Upper Cumberland Elec, Mbrskp, Corp,,
250 F. Supp. 2d 754, 2003 U8, Disr, LEXTS 3449 (M.D. Tenn., 20003}

DISPOSITION:  Court found condemnation darages for ning arcas that are subject of litigation.,
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Jr., Tennessee Attorney General's Office, Mashville, TH

For CITY OF COOKEVILLE, TENNESSEE, Plaintiff: Frank Stovall King, Ir., King & Ballow,
Mushville, TH; Thomas Michael OMara, OMara & Johnson, PLLC, Cookeville, TH

For UPPER CUMBERLAND ELECTRIC MEMBERSHIP CORPORATION, Defendant: J. Rich-
ard Lodge, W. Braniley Phillips, Jr., Russell 5. Baldwin, Bass, Berry & Sims, Nashville, TN; Jacky
Orange Bellar, Bellor & Bellar, Carthage, TN

For HILDA G, LEGG, Defendant: W. Brantley Phillips, Ir., Rossell 5. Baldwin, Bass, Berry &
Sims, Nashville, TMN; Jacky Orange Bellar, Bellar & Bellar, Carthage, TN

For RURAL UTILITIES SERVICES, an agency of the, Defendant: Robert C.Watson, Office of the
United States Attorney, Nashville, TN Frances M, Toole, Department of Justice, Washington, D)
Creorgann Crutteridge, U, 5. Department of Agricolture, Washington, D
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For SHELDON C. PETERSON, Governor & CEO of National Bank for Cooperatives, Defendant:
Faul C. Ney, Ir, Trauger, Mey & Tuoke, Nashville, [#%2] TN

For NATIONAL BANK FOR COOPERATIVES, Defendant: Paul C. Ney, Jr,, Trauger, Mey &
Tuke, Mashville, TN

FOR NATIONAL RURAL UTILITIES COOPERATIVE FINANCE CORPORATION, Defendant:
Paul C. Ney, Ir., Trauger, Ney & Tuke, Nashville, TN

JUDMGES: Thomas A. Wiseman, Ir., Senior U5, District Judge
OPINION BY: Thomas A. Wiseman, Jr.
OPINION

[*§74] MEMORANDUM
BACKGROUND

On July 31, 20011, the City of Cookeville Depariment of Electricity ("Cookeville” or "Plaintiff™)
filed a Complaint in the Circuil Court for Putnam County, Tennessee, seeking o condemn Upper
Cumberlund Electric Membership Corporation's ("UCEMC®) facilities and service rights within five
areas recently annexed by Cookeville. In order to comply with Tenn. Code Ann. § 29-16-106, which
requires that all parties having any interest in the land or rights involved in an eminent domain case
he made defendants, Cookeville added as defendants the federal Rural Utilities Service ("EUS™), an
agency of the United States Department of Agriculture, and the Mational Rurual Utilities Coopera-
tive Finance Corporation ("CFC"), On Movember 20, 2002, RUS removed this matter to federal dis-
trict court pursuant to 28 US.C. § 1442 fa)(l) [**3] . On May 15, 2003, this Court consolidated the
original action 10 condemn five arcas with another action seeking io condemn four additional ser-
vice areas. UCEMC has over § 33,000,000 in outstanding leng-term deb, all of which is secured by
mortgages held by RUS and CFC on all of UCEMC's property, including the property at issue in
this case. [*875] RUS opposes the proposed condemnations and issued an opinion stating its oppo-
sition and detailing the reasons thereof,

On Movember 15, 2004, this action was heard in a bench trial before the Honorable Thomas A,
Wiseman, Jr.. Semior District Tudge for the United States District Coun for the Middle District of
Tennessee,

IS5UE BEFORE THE COURT

W'hile this litigation has been long and sometimes contentions, there is only one central issue
before this Court, whether the proposed condemnations frustrate the purpose of the REA. If they do
not, then stale law is controlling, and the Court should make the calenlation required by Tenn, Code
Ann. § 6-51-112{a)2). If the Court finds that the proposed condemnations do frusirate the purpose
of the REA, then the condemnation proceedings will be dismissed.

CASE LAW
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The [**4] Court's ruling on partial summary judgment on March 25, 2003 lays out the applica-
ble case law. As it was discussed thoroughly in that order, only a summary is necessary here,

The case law surrounding the issue of condemning service arcas of utilitics founded under the
REA and funded by the RUS is fairly sparse. The United States Court of Appeals for the Sixth Cir-
cuit has yet to rule on the issue, and as such, this Couwrt will treat this as a case of first impression.
Two lines of thought have developed in the case law from other circuil and stale courts, The first
states that state law allowing condemnation of utilities founded under the REA and financed by the
RUS are preempted by federal law and, as such, are invalid in their application to these utilities,
unless the RUS approved of the condemnations. See Public Utility Dist. No. T of Pend Oveille
Ciy. v. United Seaves, 417 F.2d 200 (Ol Cir, 1989); Public Utility Dist. Now I of Franklin Cry. v. Big
Bend Eleciric Cooperative, Inc., 608 F 24 607 (Seh Cir, 1980, Ciry of Morgan Ciry w. Saush {owuizi-
ara Elec. Coop. Assoc., etal, 31 F.3d 319, 320 (5th Cir. 1994). The second line of [**5] thoughi is
that the REA was not meant 10 preempt staie law, but rather to operate within the framework of cx-
isting state law, thus allowing for condemnation of rural cooperatives, See City of Stilbwell v, Ozarks
Rural Elec. Coop. Corp., 79 F.3d 1038 (16th Cir. 1998); Tlingit-Haida Reg'l Elec. Auth. v. Alaska
Pub, Unils, Comm'n, 15 P.3d 754 {Alaska 2001 ),

The parpose of the REA was 1o electrify rural arcas of the United States. See Pend Chreille, 417
F.2d at 200; City of Morgan City, 837 F. Supp. at 195; Wabash Valley Power Assoc. v. REA, 938
F.2d 1480, T8990 (7h Cir. 1903) (stating that the federal purpose for the REA is the goal of rural
electrification as well s the goal of getting paid in full for the loans issued). The cours recognized
that this purpose could be hindered by condemning service areas without paying sufficient compen-
sation. See id. The courts further held that, as the body appodnted by Congress to the be arbiter of
these guestions, the RUS decision 1o approve or disapprove of a proposed condempation should be
given great deference. See Public Udkling Districe No. T af Franklin Civ, 618 F. 2d at 603; [**6]
City of Morgan City, 837 F. Supp. at 198; Ciity of Morgan City, 31 F.3d ai 324,

The first line of thought was largely developed before the United States Supreme Court issued
its opinion in Arkadsas Elec, Coop, Corp. v, Arkansas Public Serv. Commission, 461 ULS. 375, 7a
L. Ed 2d 1, 103 5 Co. 1905 (1983); bur see Ciry of Morgan Chry, 49 F.3d ar 1075 (in a denial for
rehearing, the Fifth Circuit upheld iis [*876] carlier ruling after the Arkansas Elec. Coop. Corp.
decision was issued). The facts of Arkansas Elec, Coop. Corp, are not identical to the case at bar,
but similar enough to warsant an examination of the Court's reasoning.

In Arkansas Elee. Coop, Corp,, a plaintiff cooperative that received lunding through the REA
challenged the jurisdiction of the Arkansas Public Service Commission [Arkansas PSC) to control
its rates, Arkansay Elec. Coop. Corp., 461 UK, at 377, The plaintiff cooperative did not actually
provide power directly to rural individuals, but sold it to its member cooperatives whe then distrib-
uted the power. fi. The Arkansas PSC asserted jurisdiction over the rates charged by the member
cooperalives [**7] based on state statules, fd, ot 382, The cooperative asserted that state regulation
of the rates was preempted by the REA. /d. The Arkansas Supreme Court upheld the Arkansas
FSC's jurisdiction over rates, and the United States Supreme Court affirmed. &d, The Courn initially
held: "Mothing in the Rural Electrification Act expressly pre-empis state rale regulation of power
cooperatives financed by the [RUS]" i ar 385, As to the argument that the state's involvement
wiould frustrate the important federal interest behind the BREA, the Court responded that "the legisla-
tive history of the Rural Electrification Act makes abundantly clear that, although the [RUS] was
expected w play a role in assisting the fledgling rural power cooperatives in setting their rate strue-
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tures, it would do so within the constraints of existing state regulatory schemes,” Id, ar 386, The
Court continued:

There may come a lime when the [RUS] changes its present policy, and announces
that state rate regulation of rural power cooperatives is inconsistent with federal policy.
If that were (2 happen, and if such a rule was valid under the Bural [**8] Electrifica-
tiom Act, it would of course pre-empt any further exercise of jurisdiction by the Arkan-
sas PSC . ., the PSC can make no regulation affecting rural power cooperatives which
conflicts with particular regulations promulgated by the [RUS]. Moreover, even with-
out an explicit statement from the [RUS), & particular rate sel by the Arkansas PSC may
s0 serivusly compromise important federal interests, including the ability of [the coop-
erative] to repay its loans, as to be implicitly pre-empied by the Rural Elecirification
Aot We will not, however, in this facial challenge 10 the PSC's mere assenion of juris-
diction, assume that such a hypathetical event is so likelv 1o oocur as to preclude the
setting of any rates ot all.

Fd. ap 358-89 (internal citations omitted), Thus, Arkansas Electric involved a different set of facts -
setting rates inslead of condemning facilities -- and was decided on a facial challenge to Lhe state
gEency s jurisdiction.

Afier the decision in Arkansas Elec, Coop, Corp,, the second line of cases developed which al-
lowed condemnation of rural cooperatives, The United States Court of Appeals for the Tenth Circuit
wis [**9] faced with a case similar to the case at bar and concluded that, in light of Arkensas Slec.
Coop. Corp., the REA and RUS were to operate within the boands of state law, and condemnation
under state law should be allowed. City of Srilwell, 79 F 3d ot 1044, The City of Stillwell court
stated that the reasoning in the first line of cases was in error after Arkansas Elec. Coop. Corp. In
Ciry of Sriftwell, the RUS did not oppose the condemnation and specifically described the impact of
the proposed condemmnation as “minimal.” I, ar 1045,

Maost recently, the Supreme Court of Alaska in Tlingir-Haids Reg'l Elec. Auwsh. v. Alaska Pub.
Unifs. Commi'n, 15 P.3d 754, 757 [*B77] (Alaska 2000) comsidered both the first and second line of
thought and concluded that the second made mone sense after the Arkansas Elec, Coop. Corp. deci-
s1om. The court reasoned that, hecauze the REA was designed to promote mral electrification, direct
inferference with properiy morigaged to the RUS “could conceivably frusirate the purposes of the
Aol B, Such is not the case, however, if the state regulation is legitimate and allows the wility 1o
recoup [**10] its investments. Il In Tlingit-Haida Regional Electrical Authority, an RUS officer
testified that losing the disputed service area would doom the wtility &nd its ability to repay the
loans, Id. ar 768 The court, however, refused 1o rely on such a personal prediction, but instead de-
ferred 10 the stale commission's determination that the utility would be capuble of surviving the loss
of the contested service area, Jd,

THE VIEW ADOPTED BY THIS COURT

As stated above, this case 1s one of first impression in the Sixth Circuit. As such, the Court lends
persuasive weight to all of the decisions above, but must arrive al a conclusion as 1o which is the
correct approach to the issue al hand. This Court chooses to adopt neither of the two views, bul
rather, a combination.
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Congress may preempt state authority, within Constitutional limits, by so stating in express
terms. Pacific Gas & Elec. Co. v. State Energy Resources Conservation & Development Commis-
sion, er al, 461 U5, 100, 203, 75 L, Ed. 24 752, 103 8. Cr. 1713 (1983). Absent explicit language,
Congress' intent (0 supersede state law may be found in two ways. i ar 204, First, Congress may
"occupy, the [**11] field” by enacting legislation so pervasive and dominant that the federal system
will be presumed to preclude enforcement of state laws on the same subject. fd. (citing Fidelity
Federal Savings & Loan Ass'n v, de lo Cuesta, 458 U8, 141, 151, 73 L, Ed. 2d 664, 102 5. Cr, 3014
(1982}). Second, “even where Congress has not entirely displaced state regulation in a specific area,
state luw is preempted 1o the extent that it actually conflicts with federal law . . . when 'compliance
with both federal and state regulations is a physical impossibility” . . . or where state low Stands as
an obstacle 1o the accomplishment and execution of the full purposes and ohjectives of Congress."
Id. (quoting Floride Live & Avocado Growers, fnc. v, Pawl, 373 U8, 132, 14243, 10 L, Ed 24
248, 83 8 CL 1210 (1963); Hines v. Davidowitz, 312 15, 52, 67, 85 L. Ed. 581, 61 8. Cr. 399
(1941}, It is this final version of preemption the Court finds applies 1o this situation,

There is no question that the purpose of the REA is 1o electrify rural America, With that in
mind, this Court finds that no condemnation, or state law that allows such condemnations, can be
upheld that directly conflicts with that purpose, That, however, is a far cry from [**12] saying that
all condemnaticns of cooperatives established under the REA are per se illegal due to the Suprem-
aey Clase. It only means that any condemnation that hinders rural electrification that is cur-
rently in place and provided by a cooperative established under the REA is illegal. That is the
rule that this Court adopls.

This, of course, begs the question of who the beiler arbiter of whether a condemnation hinders
rural electrification provided by a RUS funded ecoperative is - the RUS or the courts. The answer to
this question determines how much weight the RUS decision is given in consideration of whether or
not to allow i condemnation; whether to treat an RUS decision with great deference, only reversible
il found to be arbitrary or capricious, or as persuasive evidence. This was a question that pozzled
[*878] the Coart. On the one hand, it makes good sense that the RUS would in a very good position
1o determine whether a proposed condemnation would hinder rural electrification. There is no rea-
son to believe, however, the RUS would be better qualified than a state commission thal specializes
in public utilities (s the Alaska Supreme Court relied on).

There is the argument that [*#13] Congress established the RUS, and a5 such, intended the
RUS to be the dectsion maker. This Court, however, finds this argument unpersuasive, Congress
established the RUS more as an administrative lending body to determine who was credit-worthy
and 10 promulgate regulations to ensure those receiving funding would maintain their credi-
waorthiness and continue 1o electrify rural areas. The RUS is no more qualified than any other expert
to determine whether o condemnation would hinder rural electrification. If infermation were shared,
&5 il should be in a trial, the resulting battle of experts would be begt senled by the court rather than
blindly accepting the RUS decision and disregarding the opposing experts. As such, the Court finds
thai it should be the arbiter of this decision, '

I Itis important to note that throughout this discussion, the Court has maintained that the
purpose of the REA is (o electrify rural America, nod to recover ils funds lent. This omission
is intentional. The Court will not extend the purpose of the REA to include this for fear of the
slippery slope to which it may lead. To invalidate state law per the Supresegcy Clawse due o
the presence of federal funds would have far reaching effects that this Court does not endorse.
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[**14] APPLICATION TO THE CASE AT BAR

Given the view of the law as it stands anticulated above, the final question of whether this spe-
cific condemnation frustrates the REA can now be resolved. The RUS issued an administrative
opinion detailing its opposition to the proposed condemnations, The City of Cookeville provided an
cxpert that testified that the condemnations would not cripple WCEMCs ability to service rural ar-
eas and thus, the comdemnation should be allowed. After weighing each party’s evidence carefully,
the Court finds that these proposed condemnations do not frustrate the REA a8 long as sufficient
compensation is given o the cooperative. * The qoestion of what that compensation should be is the
only one left for resolution.

2 The Court here is not disregarding the RUS opinion. In fact, the Court wishes it had been
more specific as (o what amount of demages would have led 1o the RUS consenting io the
condemnation. As discussed in greater detail below, the RUS opinion was based upon com-
pensation proposed by Cookeville thatl the Court also finds insofficient. The Court 15 con-
vinced, after hearing representatives from the RUS testify, that had the number the Court is
finding for compensation been presented to the RUS, it would have approved of the condem-
nation.

1:115]
3 In fact, dee 1o the natare of the Tennesses formula for determining just compensation for
utility condemnation articulated in Tenn, Code Ann, § 6-57-112a){2) and the surrounding
case law that allows for upward adjustments, this Court s hard pressed (o think of a situation
when the proposed condemnation would be invalid under the Supremacy Clawse,

Tenn, Code Ann. § 6-51-112(a)(2) provides the formula for which compensation is to be deter-
mined in condemnation cases such as this one. The formula states that just compensation equals ihe
sum of: the present day reproduction costs of the fecilities being acquired, less depreciation com-
puted on a straight line basis; reintegration costs; and annwal payments for 1en years that are calcu-
lated a5 a function of revenues from the condemned sites. The [*BT9] partics stipulated to the first
and third parls of the formuls, agreeing that; the present day reproduction costs less depreciation
equil 3 1,136,325 75, and the ten annual payments as a function of revemue equal § 276,330.00 per
vear, That leaves [¥*16] the Court only to determine the reintegration cosis,

Tenn, Code Ann. § 6-51-112{a){2)(8) describes reintegration costs as, "an amount cqual o the
cost of constructing any necessary facilities (o reinteeraie the system of the cooperative outside the
annexed area after detaching the porlion 1o be sold . . " There was some argument at Lrial as to
whetler this definition meant the cost of returning the system to running as well as it had before or
whether it meant the cost of making the sysiem adequate for operation. Afler considering the par-
fics” arguments, and finding no decisive, binding case law, the Court adopts the opinion that reinte-
grration Costs are those costs associated with returning the system 1o running ag well as they had be-
fore the condemmnation - no extra inefficiencies and no extra costs related to the system.

4 To force the party losing its property io foot the bill for any additional cosis that resuli
fram the condemnation, costs that could run annoally for the life of the company, would be

pattently unfair.

[**17] Given that all parties admitted that a1 least one of the condemnations would lead 1o in-
efficient electric distribution, costs io UCEMC for maintenance of lines no longer serving UCEMC
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customers and loss of some electricity paid for by UCEMC in lines that are not serving any remain-
ing UCEMC customers (there was disagreement as to the degree of inefficiency and cosis in lost
electricity) that would resull from continued use of the Cookeville substation, the Court finds that
reintegration costs equal the cost of a new substation and the cost of restoring UCEMC's distribu-
tiont Do with the pew subtation, or $ 5,825,000 (3 2,500,000 for the new substation plus $

3,325 000) for the restoration of the distribution lnop). Because no evidence was presenied at trial as
to the cost of the power lines within the annexed areas, the city will not be obligated to pay any ad-
ditional money for those. The Couort further finds that the wpward adjustment UCEMC asks for in
the amount of § 3,173,749 is umwarsanted, and that UCEMC will still be able to provide low cost
power t0 s rural customers without this adjustment. * Finally, the Court declines o make the
downward adjustments proposed by Plaintiff. [**18] *

5 UCEMC asserts that it is owed this upward adjustment because of the lost revenue from
ihe customers in the annexed areas - saying that these were low cost/high profit customers. To
award this amount would be implicitly ruling that, under the REA, customers in non-rural ar-
eas should subsidize the rural customers. The Courl finds that the REA did not contemplate
such a system. The customers, having been annexed, are no longer inside the rural service ar-
cas and the annexing entity kas no obligation o pay fo subsidize the remaining cooperative
CUSIMTIETS,

6 Plaintiffl assents that these adjustments are warranted becanse of Defendants’ delay in com-
plying with the Tennessee law related o condemnations. This was a case of first impression
that had prior precedent from other circuits that supported Defendant’s position. Thus, this
Court will not punish Defendant’s for choosing to litigate the ments of the case by reducing
the payments they are owed,

This brings the total condemnarion damages 1o a zingle [**19] payment of $ 6,961, 32525 and
10 anmual payments of § 276330000 per year.

CONCLUSION

For the reasons set forth above, the Court finds that condemnation damages [*880] are 5
6,961, 325.25 plus annual payments in the amount of $ 276330000 for ten years.

03-17-05
Thomas A, Wiseman, Ir.,
Senior U5, District Judge

ORDER

For the reasons stated in the attached Memorandum, the Court finds that condemnation damages
for the nine areas that are the subject of this liligation are § 6,%61,325.25 and ten anneal payments
of § 276330000,

It is 50 ORDERED.
(3-17-05
Thomas A. Wiseman, Ir.
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Senior LS. District Judge

128 Addendum B



Davis — page 119

Fage 1

3 of 3 DOCUMENTS

STATE OF TENNESSEE ex rel, CITY OF COOKEYILLE, TEN-
NESSEE, Plaintiff, v. UPPER CUMBERLAND ELECTRIC MEM-
BERSHIP CORPORATION, HILDA G, LEGG, Administrator, HU-
RAL UTILITIES SERVICE, an agency of the U5, DEPARTMENT of
AGRICULTURE, SHELDOXN C, PETERSEN, Governor & CEQ,
NATIONAL BANK OF COOPERATIVES, NATIONAL RURAL
UTILITIES COOPERATIVE FINANCE CORPORATION, Defen-
danis.

Mo 2:02-0493

UNITED STATES DISTRICT COURT FOR THE MIDDLE D1S-
TRICT OF TENNESSEE, NASHVILLE DIVISION

256 F. Supp. 2d 754; 2003 U5, Dist. LEXIS 5449
March 24, 2003, Decided
March 26, 2003, Entered

SUBSEQUENT HISTORY: Judgment entered by City of Cookeville v. Upper Cumberiand Elec,
Mbrshp. Corp., 2005 U8, Dist. LEXTS 4802 (M.D. Tenn., Mar. 17, 2005)

DISPOSITION:  [**1] Cookeville's Motion for Remand and Cookeville's Motion for Summary
Judgment DENIED,
COUNSEL: For TENNESSEE STATE OF, plaintiff: John H. Sinclair, Jr., Office of the Attorney

Ceneral, Nashville, T,

For CITY OF COOKEVILLE, TENNESSEE, plaintiff; Frank Stovall King, Jr., King & Ballow,
Mashville, TH.

For CITY OF COOKEVILLE, TENNESSEE, plaintiff: Thomas Michael OMara, Cookeville, T,

For UPPER CUMBERLAND ELECTRIC MEMBERSHIF CORPORATION, defendant: J. Richard
Lodge, Russell 5. Baldwin, Bass, Berry & Sims, Nashville, TH.

For UPPER CUMBERLAND ELECTRIC MEMBERSHIP CORPORATION, HILDA G. LEGG,
defendants: W. Brantley Phillips, Ir., Bass, Berry & Sims, Nashville, TH.
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For UPPER CUMBERLAND ELECTRIC MEMBERSHIF CORPORATION, HILDA G. LEGG,
defendants: Jacky Orange Bellar, Bellar & Bellar, Carthage, TN,

For RURAL UTILITIES SEEVICES, AGRICULTURE, DEPARTMENT OF, defendants: Michael
L. Roden, Office of the United States Attomey, Nashville, TN,

For EURAL UTILITIES SERVICES, defendent: Frances M. Toole, Department of Justice, Wash-
ington, D,

For RURAL UTILITIES SERVICES, AGRICULTURE, DEPARTMENT OF, defendants: Geor-
gann Cutteridge, U, 5, Depanment of Agriculture, Washington, [**2] DC.

For SHELDON C, PETERSON, NATIONAL BANK FOR COOPERATIVES, NATIONAL RU-
BAL UTILITIES COOPERATIVE FINANCE CORPORATION, defendants: Paul C. Mey, Jr,,
Trauger, Mey & Toke, Nashville, TN,

JUDGES: Thomas A. Wiseman, Jr., Sendor United States District Judge.
OPINION BY: Thomas A. Wiseman, Jr,
OPINION

[*755] MEMORANDUM

O July 31, 2001, the City of Cookewville Department of Electricity ("Cookeville" or "Plamtiff™)
filed @ Complaint in the Circuit Court for Putnam County, Tennessee, seeking to condemn Upper
Cumberland Electric Membership Corporation's ("UCEMC") facilities and service rights within five
areas recenily annexed by Cookeville. In order to comply with Yenn. Code Ann. § 29-16-106, which
requires that all parties having any imtercst in the land or rights involved in an eminent domain case
be made defendants, Cookeville added as defendants the federal Rural Uiilities Service ("ELS™),
an agency of the Uniled States Department of Agriculture, and the National Rurual Utilitics Coop-
erative Finance Corporation ("CFC"). UCEMC has about 3 33.96 million in outstanding long-term
debt, all of which is secured by mortgages held by RUS and CFC on all of UCEMC's property, in-
cluding the property [**3] at issue in this case. On November 20, 2002, RUS removed this matter
to federal district court pursuant o 28 US.C. § [4420a)(l). RUS has not consented to the proposed
condemnation. Currently before the Court are two motions by Cookeville, one to remand the case to
state courl and the other for summary judgment, For the reasons set forth below, the Court DENIES
both motions,

1 The RBural Electrification Act of 1936 created the Rural Electrification Administration o
oversee loans o promote rural electrification. The Department of Agriculture Reorganization
Act af 1994 created the Rural Utilities Sepvice with jurisdiction over raral electric, telephone,
wasle, and waler programs formerly under separate sdminisirations, such as the Rural Electri-
fication Administration. See 7 ULS.C, § 6942, Thus, even though some documents filed by
Cookeville and cases cited by both parties refer to the Rural Electrification Administration,
the Courl will refer to the Roral Utilities Service.
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[**4] L. Motion to Remand

AL Cookeville's Maotion

Cookeville filed a Motion to Remand the Case for Lack of Subject Matter Jurisdiction on De-
cemiber 5, 2002, Cookeville claims that the United States, on behalf of RUS, lacks subject matter
jurisdiction to prosecute this matter in this Court. In its affirmative defense 1o the Complaint, RUS
claims this Court has subject matter jurisdiction because Cookeville's reliance on Tennessee siate
lzw may be preempled if Cookeville's actions are determined to frustrate the purpose of a RUS pro-
gram [*756) defined by federal law, Cookeville claims that this affirmative defense lacks specific-
ity and does not justify district court jurisdiction, because RUS does not allege or demonstraie how
it will financially or otherwise suffer if this eminent domain case is remanded. The 1993 Restated
Morigage and Security Agreement (1993 Agreement”), drafled by RUS, refers to the use of pro-
ceeds if the morgaged property is taken under the power of eminent domain: "In the event the
Morlgaged property [sic], or any part thereof, shall be taken under the power of eminent domain, all
proceeds and avails therefrom, except to the extent that both of the Morigapees [¥#5] shall consent
e other use and application thereof by the Mortgagor, shall forthwith be applied by the Morigagor.”

B. UCEMC's Response

Defendant UCEMC, in its Response, notes that Cookeville seems to base its Motion to Remand
catirely on the assertion that BUS's Answer did not plead a federal defense with sofficient specific-
ily. Section J442{a){! ). however, authorizes the United States or any federal agency to remove a
state court action agaimst it to federal court as long as it was acting under color of office, and unlike
ihe general removal statute, does not require that the action could have been originally filed in fed-
eral court. See Williams v. Brooks, 943 F.2d 1322, 1324 n.2 (5th Cir. 1991). In order to give the dis-
trict court jurisdiction, the federal agency need only raizse a federal defense in its answer 1o the state
action, See Mesa v. California, 459 U8, 721, 136, 103 L. Ed. 24 99, 109 5. Cr. 959 {1989). RUS, in
ils Answer, stated g5 an atfirmative defense that federal law may precmpt the state law on which
Cookeville relies, a federal question sufficient to confer federal subject maiier jurisdiction, Since
federal rules require [**6] only notice pleading, this Answer was sufficient notice to Cookeville of
the defense under federal law, Whether federal law in fact preempis stale law in this instance re-
quires further discovery, and the oltimate success of the affirmative defense is not a prerequisite to
this Court exercising jurisdiction. See JTames Wm. Moore, et al., Moore's Federal Practice §
10T A5[1][b][iv][A] (3d ed. 2000) {citing Jeffersan County v, Acker, 327 U185, 423, 431, 144 L. Ed.
2d 408, 1198, Cp. 2069 {1999)),

C. Cookeville's Supplement

Plaintiff Cookeville filed 2 "Supplement to Motion to Remand This Case for Lack of Subject
Manter Jurisdiction,” in which il argues that new information has come 1o its aftention since filing
the original Motion for Remand, * Cookeville learned that there was a 1996 Restated Morlgage and
Security Agreement (" 199 Agreement”) which restates the modtgagor's (UCEMC) right to sell the
mortgagess' (RUS and CFC) security without the morngagees’ prior written approval. Section 3.11
of this 1996 Agrecment states:
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The Mortgagor may not ... without the prior written approval of each Marlgagee, sell,
lease or transfer any Morigaged [**7] Properiy to any other person or entity [*757]
{including any subsidiary or affiliaste of the Morngagor), unless

(1) there exists no Event of Default or occurrence which with the passing of time
and the giving of notice would be an Bvent of Default,

(2) fair market value is obtained for such property,

(3) the aggregate value of assets so sold, leased or transferred in any 12-month pe-
ricsd 5 less than 10% of Net Utility Plant, and

(4) the proceeds of such sale, lease or fransfer, less ordinary and reasonable ex-
penses incident (o such transaction, are immediately

(1) applied as a prepayment of all Nodes equally and ratably,

(ii) in the case of dispositions of equipment, materials or scrap, applied
to the purchase of ather property useful in the Mortgagor's utility business,
not necessarily of the same kind as property dispose [sic] of, which shall
forthwith become subject 1o the Lien of the Morgage, or

(iii} applied to the acquisition or construction of wtility plant.

As an Exhibit, Cookeville attaches UCEMC's entry in the 2000 Membership Directory of the Ten-
nessee Valley Public Power Assoctation, where UCEMCs todal system assets for 2000 are listed as
$ 87,500,520, [**8] As asecond Exhibit, Cookeville attaches the affidavit of Joseph A_ Peck,
Manager of the Cookeville Depariment of Electiricity. This affidavit wag subsequenily superseded
by a Corrected Declaration of Joseph A. Peck, filed on Febroary 7, 2003, Mr, Peek values the fir
market valoe of UCEMC's electric distribution propertics and service rights within the five annexed
aress on the effective annexation dates in 2000 as $ 2,284 139.73. According 1o Cookeville, this
amount equals 3.19% of UCEMC's net wiility plani, which it is allowed to sell in a teelve-month
period without the mortgagees’ written consent. The Supreme Court of Tennessee has previously
upheld the fairness and equity of using the formula set forth in Tena, Code Anm. § 6-5.0-1120a)(2)
(formerly, § 6-32002)). See Duck River Elec. Membership Corp, v. City of Manchester, 329 5. W.24
2002, 208 {Tenn. 1975). Thus, Cookeville argnes, becanse the RUS has authorized UCEMC to dis-
pose of less than 10% of net utility plant in any twelve-month period without conseat, the RUS has
no precroptive tights o interfere with the sale and no authority 1 remove the case. Cookeville con-
tends that it has nol sued the United States [**9] or any agency "in an official or individual capac-
ity for any act under color of such office or on account of any right, tithe or authority claimed under
any Act of Congress for ... the collection of the revenue.” 28 IL5.C. § 1442(al1). Because the RUS
will not be "frustrated"” unless UCEMC sells more than 10% of RUS security, Cookeville concludes,
RUSs affirmative defense does not raise a colorable claim of a federal defense.

2 Additionally, Cockevile filed a "Response to Upper Cumberland Electric Membership
Corporation’s Opposition (o Plaintiff’s Motion to Remand the United Siaies’ Removal Under
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28 US.C. § 1442(a)(1)" in which it refers to and restates iis arguments in the Supplement to
its Motion 1o Remand. Under Fed. R. Civ. P. 15{d), Cookeville shoonld have requested per-
mission o supplement its Motion to Remand, but because the parties do not dispute that the
supplement actually refers to the correct contract in force on the date the Complaint was filed,
this fault is immaterial. UCEMC has filed a Response to Cookeville's Supplement, adopting
and incorporating by reference its Response to Cookeville's original Motion to Remand,

[**10] D. RUS's Response

After receiving two extensions of time in which to respond, the RUS filed a Response 1o
Cookeville's Mation to Remand on March 7, 2003, The RUS arguoes, as UCEMC does, that possible
federal preemption is clearly a federal question justifying removal, and that RUS's pleadings were
sufficient to provide notice to Cookeville of this federal question. In response w Cookeville's argu-
ment that the 1996 Agreement allows transfers of less than 10% of net utility plant without prior
written approval, the RUS asserts that Cookeville misreads the morigage agreement, First, the RUS
emphasizes that the Court muost look at all four requirements, ot just the 10% of net utility one. See
supra. Cookeville has not addressed the remaining [*758] three requirements at all. One of the re-
quirements is that "fair market value is obtained for such propenty.” According (o the RUS, whether
Tennessee state condemnation law provides fair market value, as construed under faderal law, is
one of the preemplion isgnes thal may come up in this case. In other words, Tennessee law might
state that its condemnation laws provide fair payments, but whether those payments are sufficient so
as mot [**11] 1o frustrate the federal purpose behind the REA is a federal question. Second, the
RUS argues that Cookeville has not éven proven the 10% of net ulility plant requirement, because it
refers o asseis sold in any 12-monih period, nod just the one condemnation at issue here,

E. Cookeville's Reply

Cookeville filed a Response to RUS' objection to its Motion to Remand on March 13, 2003,
Cookeville argues that 28 U05.C, § J442{a)i1) does not give the Court jurisdiction becanse the suit
is mot ofe against any "person” for (he collection of revenue, Cookeville then cites extensively (o
Ciry of Stillwell v. Ozarks Rural Elec. Coop. Corp, e al, 79 F.3d 1038 (10th Cir. 19%96). This case
is discussed at length in the discussion of Cookeville’s Motion for Summary Judgment, infra, and
goes more o the merits of this suil and not whether of not the Court has jurisdiction,

F. Analysis

The current version of § T4d2{a){!} provides for removal of any ection commenced against "the
Unpited States or any agency thereof, or any officer (or any person under that officer) of the United
States or of any agency thereof, sued in an official or [**12] individual capacity for any act under
color of such office ...." 28 ULS.C. § J442{al(1) (2003). Clearly, the RUS is an agency of the United
States being sued for acting under color of ils office in this case, UCEMC and RUS are correct that
a federal defense was adequately pled under the notice pleading requirements, The Defendants need
not prove that federal law will in fact preempt state law, just that this question will be an issue the
Court will need to decide. Cookeville has not adequately proven that the 1996 Agreament super-
sedes eny federal preemption issnes, 5o this Court has jurisdiction to bear the case. The Court DE-
NIES the Motion to Remand, because the RUS adequately pled a federal defense, and this case will
likely tum on questions involving a federal statute.
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IL. Motion for Summary Judgment

A, Cookeville's Motion

Cookeville secks summary judgment on Count Five of iis Complaini, involving the Shipley
Road annexation aree. * In its Motion for Summary Judgment, Cookeville simply lays out all of the
facts as it sees them: (1) Cookeville is a municipality with the power (o operate public utilities, (2)
Tenn, Code Ann, § 7-52-103(a) [**13] suthorizes municipalities to acquire and operate an electric
plant to provide electric services to consumers, (3) Temn Code Ann. § 6-51-102 authorizes Cooke-
ville to annex the [*759] property at issue, (4) pursuant to Tenn. Code Ann. § 6-51-112, Cookeville
offered to purchase the property and UCEMC was obligated to sell it, (5) a fair price under the stat-
ute of  5,342.93 cash plus annoal installments of ¥ 1,901.62 was determined for the property, {8)
UCEMC has continually refused to comply with this offer to purchase and consummate the sale as
required by Tennessee law, and (7) thus, Cookeville is entitled to a judgment conveying UCEMC's
electric distribution properties and rights in the annexed area upon Cookeville's payment of those
sums. After UCEMC refused 1o sell, Cookeville filed this eminent domain action, The Tennesses
Supreme Court has held that "a municipality has the exclusive power to control the distribution of
electricity within its boundaries.” Duck fiver Elec, Membership Corp. v. City of Manchester, 729
5 W.2d 202, 206-07 (Tenn, 1975); see Ciy of South Fulton, et al. v. Hickman-Fulton Counties Rural
Elect. Coop. Corp., eral., 976 5.W.2d 86, 89 (Tenn, 1998), [*%14)

3 'The title of Cookeville's motion for summary judgment states that it is only a motion
against Defendant UCEMC, All of the Defendants, however, are interrelated, and 2 judgment
against UCEMC on any claim in effect would be a judgmeni against the other Defendants,
Furthermore, Defendant CFC has replied to the motion for summary judgment, indicating its
understanding that & ruling on the motion would apply to all Defendants. Defendant RUS,
while never actually responding, did file a motion for extension of time o respond, indicating
a similar understanding of the scope of the motion, Thus, the Court will treat the motion as
one for summary judgment on count five as to all Defendanis,

B, UCEMC’s Response

UCEMC filed a Brief in Opposition to Plaintiffs Motion for Summary Judgment, correctly re-
ferring to the motion as actually one for partial summary judgment since it involves only one of five
claims in this case. * UCEMC argues extensively that Cookeville is attempting 1o condemn in
piecemeal faghion [**15] all of UCEMC's facilities and service rights in the arca around Cookeville
ws part of & growth plan for the city. According to UCEMC, this is one of its most profitable areas
and its loss would substantially hurst the revenues carned by UCEMC, and consequently its ability (o
pay hack its morngagees, RUS and CMC, Farthermaore, such losses will ultimately be bourne by
UCEMC's remaining customers in the form of higher charges for electricity, and would thus se-
verely impair UCEMC's ability to provide reliable, low-cost service o its remaining customers, As
to the setual legal dispute, UCEMC argues that the proposed taking by Cookeville would frustraie
the purposes of the Rural Electrification Act of 1936 ("REA"), 7 LLE.C. §§ %M et seq., and that
such a transfer cannot take place withoul the consent of RUS under 7 U85 § 907, Any conflict
between these federal statutes and Tennessee law cited by Cookeville, UCEMC argues, must be re-
solved in favor of federal law pursuant o the Supremacy Clause, [0S, Const. arn VT, of, 2,
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4 In & scparate Response to Plaintiffs Motion for Summary Judgment on Count Five, De-
fendant CFC adopled and incorporated by reference UCEMCs Response. Despite an exten-
sion of lime, the RUS never filed a response, so the Court will assume it also adopts
UCEMC's Response.

[**16] First, UCEMC argues that the REA requires consent of the RUS before a borrower may
sell or dispose of property or rights in which RUS holds a security interest, including imvolontary
disposition by condemnation. 7 UL.8,C. § 907; see City of Morgan City v. South La, Flee. Coop.
Assoc, 837 F. Supp. 194, 196 (WD, La. 1993), offd, 31 F.34 319 (Sth Cir, 1994}, reh's denied, 49
F.3d 1074 (5th Cir), cert, dented, 516 US. 908, 133 L, Ed 2d 196, 116 5. Ce. 275 (1995), UCEMC
admits that Tennesses law authorizes municipalities w condemn electric distribution properties and
service rights located within their municipal boundaries without regard to RUS consent. Tern. Code
A § 6-51-112; Duck River Elec. Membership Corp, v, City of Manchester, 529 5 W.2d 202, 205-
07 (Tenn 1975). Thus, state and federal law direcily conflict, and under the Supremacy Clause the
federal provision must control,

Second, UCEMC argues that there remains a question of material fact as to whether Cooke-
ville's proposed condemnations [*760] would frustrate the purposes of the REA, and thus should
be precmpied by [*#17] it. The REA was enacied o ensure reliable and affordable eleciric service
to miral America, See City of Morgan City v. South La, Elect. Coop. Assoc., 31 F.3d 319, 322-23
{5tk Cir. [904), reh's denied, 49 F.3d 1074, cert, demied, 516 U5, U908, 133 L. Ed. 24 196, 116 5.
Cr. 275 (1995); Tri-State Genevation & Transmission Ass'n v. Shoshone River Power Inc., 874 F.2d
L340, 1348 (10th Cir, 1989, The proposed condemnation of a portion of federally subsidized rural
electrfication, even if compensated under state law, could impair this objective by weakening the
remaingder of the system and lessening its ability to funciion effectively, See Morgan City, 31 F.3d
ai 323 {citing Public Ulity Dist. No. I of Pend Oreille County v. United States, 417 F.2d 200 (Sch
Cir. 1969}, Economies of scale conld be lost, resulting in higher rates to the remaining users and
difficulties repaying federally secured debls, especially becanse municipalities would be annexing
the parts of the system with the highest population density. See Ciry of Madison, Mississippi v Bear
Creek Water Assoc., Inc., 816 F.2d 1037, 1060 (5ih Cir. 1987). [**18] Afier the annexation, the
remaining portions of the system must continue to operate with decent service and at decent rates.
See Public Unifity Dist. No. T of Pend Oreille Counry v United States, 417 F 2d 200, 208 (Oth Cir.
1969), Tn determining a utility's ability 1o continue providing reliable and efficient service, at least
one court his nod limited itself to the proposed condemnation in that case omly, but looked to future
annexations proposed by the city as part of a plan of annexations. City of Morgan City, 49 F.3d ar
324, Diherwise, cities could acoomplish by piecemeal what they could not accomplish all at once,
City of Morgan City v. South La. Elect. Coop. Assec., 49 F.3d 1074, 1076 (Sth Cir, 1995) (denial of
rehearing).

In this case, UCEMC emphasizes that Conkeville seeks to annex five tracis of service lerrilory
and has annexed four other tracts since filing this case. Cockeville admits that these annexations are
part of its " Comprehensive Land Use Plan, " providing for growith of the city pursuant @o Tenn.
Code. Ann. §§ 6-58-100 & e, UCEMC asserts that the five tracts at issne in this suil encompass
520 UCEMC members [**191 and accoumt for approxinately § 740,000 in annual revenue, with
the foor additional tracts encompassing 390 UCEMC members and accounting for approximately §
1,15 million in revenues, * At this time, UCEMC estimates that under Tenn. Code Ann. § 6-31-112,
il Cockeville condemns the nine tracts, it will owe UCEMC approximately $ 540,000 per year for
10} years - about 299% of the annoal revenue UCEMC would otherwise receive from this property.
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UCEMC claims this decrease in revenoe will frostrare its ahility 10 meet its carrent long-term debt
and operational commitments, especially because after ten years all payments will stop, yet most of
UCEMC’s debt does not mature antil afier 2018, Furthermore, under its Two-Year Work Plan de-
veloped pursuant to RUS requirements, UCEMC plans improvements to its electric distribution sys-
tem which will require il o take on an additional 3 15 million in long-term debt financed though
RUS andior CFC and secured by a mortgage on UCEMC's plant and equipment. Yet Cookeville's
growth plan intends ultimately to annex cven more sections of UCEMC's most profitable service
arca. The net effect of these annexations, according to UCEMC, is to dramatically [*761] reduce
[**20] UCEMC's current service area and density of its remaining service arca, dramatically reduce
UCEMC' revenues (& loss of approximately 4000 members and $ 3 million in annual revenues),
cause severs financial consequences for UCEMC, and as a result greatly undermine its ability to
meet its long-lerm debis without substantial rate increases. Such increases, UCEMC contends,
would frustrate the policy behind the REA, so state law is preempled. * See City of Morgan City v.
South La. Elec. Coop. Assoc., 31 F.3d 319 (5th Cir, 1994), rel’p denied, 49 F 34 1074, cevr, denied,
Si6 LS S, 133 L. Ed 24 196, 116 5, Cr 275 (1995); Pend Oreille, 417 F 2d av 201 {9k Cir.
1969). UCEMC comcludes by stating what it belicves is the genuine issuc of matenial fact remaining
that makes summary jodgment inappropriate; whether Cookeville's proposed condemnations "'stand
as an obstacle’ to the repayment of federal loans, w the fnancial viability of [the] federally financed
electricity cooperative[], and ultimately, to the maintenance of electricity service to mral areas,”
Ciry of Morgan City, 37 F.3d4 ar 324, As [**21] far as state law would allow such a result, UCEMC
miaintaing, it it preempled by federal law in the form of the REA.

5 For most of the figures and calculations pertaining to revenues, UCEMC relies on the affi-
duvit of its General Manager, Carl V. Brandt, a copy of which has been filed with the Court.

& UCEMC makes clear in its brief that it does not oppose Cookeville's growth plan as long
a5 UCEMC is allowed 1o keep all of its current Putnam County facilities and service rdghis
and maintain its territonal integrity and long-term viability.

C. Analysis
(1) Case Law

Congress may preempt state authority, within Constitutional limits, by so stating in express
terms., Pac. Gas & Elec, Co. v State Energy Res. Conservation & Dev, Comm'n, ef al., 461 U5,
190, 203, 75 L, Bd 24 752, 103 8. Cr. 1713 (1983). Absent explicit language, Congress' intent to
superscde state law may be found in two ways, fd ar 204, First, Congress may “occupy the field”
[**22] by enacting legislation s0 pervasive and dominant that the federal system will be presumed
tor preclude enforcement of state laws on the same subject. fd. (ding Fidelity Federal Savings &
Loan Assn v de la Cuesta, 458 U8, 141, 151, 73 L. Ed 24 664, J02 5. Cr 3074 (1982)). Second,
"even where Congress has not entirely displaced state regulation in a specific area, state law is pre-
emptled to the extent that 1t actually conflicts with federal law ... when ‘compliance with both federal
and state regulations is a physical impossibility' ... or where state law 'stands as an obstacle o the
gocomplishrment and execution of the full purposes and objectives of Congress.™ Id. (guoting Flor-
ida Lime & Avocadn Girowers, fne, v. Panl, 373 U8, 132, 14243, 10 L. Ed. 2d 248, 83 5. Ce. 1210
(1963); Hines v. Davidowitz, 312 UK. 52, 67, 85 L. Ed. 581, 61 8. Cy, 399 (1941 )). Tt is this final
version of preempiion — frusiration of Congressional purpose -- on which DCEMC relics.
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The resolution of conflicts between the REA and state condemnation law is a faifly uaresolved
aren of the law, The first case dealing with the issue was from the [**23] Minth Circuit, Public til-
ity Districe No. T of Pend Oveille Cry. v. Ulnited States, 417 F 2d 200 (Qth Cir. 1969). In Perd
Oreille, the county, pursuant 1o state law, sought to sequire the facilities of a private non-profit
membership corporation furnishing electricity in the county. 417 F. 24 ar 200. The corporation was
finunced through the REA and had morgaged all of ils azsets 1o RUS. fd. The Ninth Circuit held
that the state law under which the county sought to condemn the facilities conld not stand because it
did nod tuke into account the degree to which it interfered with the federal [*762] purpose behind
the REA. 417 F.2d ar 202, The court noded the Congressionally-deiermined nationas) interest in ex-
tending eleciricity to the farms of America, and the means of achieving this by offering low interest
Ioans for maral electrification, 417 F.2d ar 201, see Wabash Valley Power Assoc. v. REA, Y88 F.2d
TA80, 143950 (Fek Cir. 1993) (stating, as support for invalidating RUS regulations that attempied
i control rates charged by a bankrupt cooperative, that the federal interest behind the BEA is not
solely the repayment [**24] of loans, but the goal of rural electrification). Then the court stated:
"True, the United States, when the loan is paid, no longer has the same direct interest in the borrow-
ing distributor, bul so long as the Uniled States is interested in keeping the electric lamps lit on the
farms, it is of necessity interested in the vehicles distributing the electricity which will light thoze
larnps.” Pend Oreille, 417 F.2d i 204, The court distinguished nommal condemnation cases where
whalever is sought simply can be paid for, because “what is sought to be taken here is part of a sys-
tem and even if the part taken is paid for, and if an award is made for the damage to the remaining
portion, a quesiion remains as (o the capacity of the remaining portions of the system to function.”
Id. Finully, the Ninth Circuit specifically limited its holding: "We infer nothing &s to the rule to be
applied in a case where under poverning state law il could be made to appear as a maifer of fact that
ihe taking for stale purposes would not interfere with the federal purpose.” 417 F.24 ar 203,

The Ninth Circoit affirmed this mle in Pubiic Utiling Disteict No. I of Franklin Cry. v. Sig Bend
Elec. Coop., Ine., 618 F.2d 607 (9th Cir. 1980). [**25] althoogh the county disputed RUS' deter-
mination that ihe condemnation would interfere with the purposes behind ihe REA, the couri an-
nounced a policy of deference 1o the federal agency's determination in its area of expertise "onless it
is arbitrary, capricious, or an abuse of discretion." 619 F.2d at 603, In the alternative, the court also

suggested that under 7 U.S.C. § 07, the cooperative could not dispose of the property, even invol-
untarily, without RUS approval. 618 F.24 ar 602,

A district court in Lovisiana followed the Ninth Circuit’s reasoning in City of Maergan City v,
Sourh Lowisiana Elec. Coop. Assoc, et al, 837 F. Supp. 194, 195 (W.D. La. 1993). The court stated
the izsue as follows: the RUS's "approval anthority” under § 907 as to 2 condemnation by a state or
city of electric facilities which are indebted to the REA. Jd The court cited Pend (reille and Big
Bermed in holding that the RUS has the authority to approve or disapprove of any disposition of such
property, even involuntary condemnation. 37 £ Supp. ar 196, The couri reasoned that Congress
gave the RUS "the right to protect a [**26] declared national interest in electrifying rural America
and a small measure of safety for ensuring continued exisience of the 'reasonably adequate’ security
upon which it bases its decision to make a long term loan.” fd af 98, Thos, under § 907, approval
of the RUS is a prerequisite to any proposed expropriation, “contrary state law notwithstanding.” Id.
Since the RUS had made a determination that the City of Morgan City's proposed condemmnation
wiould decrease the ability of the RUS to serve its purpose, the conrt gramted the cooperative's and
RLUS's motion to dismiss. The court also cited extensively to an analogous Fifth Circoit opinion,
City of Madison v. Bear Creek Water Assoc,, Inc, et al, 816 F.2d 1057 (1987). Bear Creek in-
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volved an eminent domain proceeding to condemn water facilities of an association indebied to the
Farmers Home Administration ("FmHA"), under a statute with some language differing from that of
the REA. 816 F.2d ar J059, 7 US.C. § 1926(k). For example, 7 UL85.C. § 1926{h) provides [*763)
that water services provided 1o rural arsas through an association receiving [**#27] federal loans
under the act "shall pot be curtailed or limited by the inclusion of the area served by such associa-
tion within the boundaries of any municipal corporation or other public body ...." There is no com-
parable language in the REA. Nevertheless, as with the REA, the purpose behind the statute was 1o
provide water (o rural areas and 1o provide financial security 10 associations providing such ser-
vices. Bear Creek, 816 F.2d ar 1060, The Bear Creek court stated:

The cuse at bar exemplifies the evil Congress wished to avoid ... Even if fair value is
paid fior the lost facilities, such an action would inevitably have an adverse effect on the
remaining customers of Bear Creek, in the form of lost economies of scale and resull-
ing higher per-user costs. To allow expanding municipalities to "skim the cream® by
unnexing and condemning those parts of a water association with the highest popula-
tion density (and thus the lowest per-user cost) would undermine Congress's purpose of
facilituling inexpensive water supplies for farmers and other rural residents and protect-
ing thase associations' ability to repay their FmHA debis,

16 F.2d ar 1060 [**28] (citing Peblic Ulility Dist. No. § of Frankiin Cty. v. Big Bend Elec. Coop.,
frc., 648 F.2d 600 (9th Cir. 1980)). Congress intent with regard to the REA to avoid "skimming the
cream” is not as clear, given ihe lack of a section comparable to that in 7 ULS.C. § 1926(h). See in-
Jra.

On appeal, the Fifth Circuit affirmed on allernative grounds: that the state law condemnation
would frustrate the federal purpose behind the REA. City of Margan City v. South Louisiana Elec.
Coop. Assoc., ef al, 31 F.3d 319, 320 (3th Cir. 1994). The Fifth Circuit specifically "saved for an-
odher day” the issue of whether § 907 confers authority on the RUS to withhold approval of an in-
wolumtary disposition. fd. ar 322, The court noted that, in 1936, the purpose behind the REA was to
ensure that electric service be provided to reral America by offering low interest insured loans and
Ipan guarantees (o cooperalives serving rural areas, Jd. Lowsiana, much Like Tennessee, had a stat-
ule allowing any municipality to expropriate property whenever necessary for the public interest as
determined by the municipality. The cour, citing [**29] Pend Oredlle and Bear Creek, held thay the
expropriation "would “stand as an obstacle’ to the repayment of federal loans, to the financial viabil-
ity of federally financed electricity cooperatives, and ultimately, to the maintenance of electriciny
service 1o roral areas,” id. ar 324, Morgan City had argued that the number of consumers was oo
srnall 1o have any such effiect, but the court found that 252 users in a densely populated area would
be significant to the cooperative, Jd. The court beld: "Permitiing Morgan City 10 condemn these 252
users would pave the way for piccemeal erosion of other high-density service areas adjacent to
Morgan City and other cities.” Id

The United Statés Supreme Court arguably altered the tone of the debate in 1983 with its deci-
sion in Arkansas Elec. Coop. Corp, v. Arkansas Public Serv. Commission, 461 U5, 375, 76 L. Ed.
2d T, 103 8. Cr. 1903 (1953). The Court was faced with a challenge by an electric cooperative that
received funding through the REA to the jurisdiction of the Arkansas Public Service Commission
| Arkansas PSC) to control its rates, fd, gr 377, The plaintiff cooperative [**30] in this case did not
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actually provide power directly to rural individuals, but sold it to its member coopetatives who then
distributed the power, fd The Court first noted that, if the cooperative were not under the supervi-
sion of the RUS, then the rates it charged would be subject exclusively 1o federal regulation under
the Federal [*764] Power Act. 461 LLS. ar 381, The Arkansas PSC asserted jurisdiction over the
rates charged by the member cooperatives based on state stamtes, I, ot 352, The cooperative as-
serted that state regulation of the rates was preempted by the REA. M. The Arkansas Supreme Court
upheld the Arkansas PSC's jurisdiction over rates, and the United States Supreme Court affirmed.
fd. The Court initially held: "Nothing in the Rural Elecirification Act expressly pre-empls stale rate
regulation of power cooperatives financed by the [RUS]." fal ar F85. As to the argument that the
state's involvement would frustrate the imporiant federal interest behind the REA, the Courl re-
sponded thal "the legislative history of the Rural Electrificarion Acr makes abundantly clear that,
although the |RUS] was expected 1o play [*#31] a role in assisting the fledgling rral power coop-
eratives in setting their rate structures, it would do so within the constrainis of existing state regula-
tory schemes." fd. ar 388, The Court continued:

There may come a time when the [RUS] changes its present policy, and ansounces
that state rate regulation of rural power cosperatives is inconsisient with federal policy,
If that were to happen, and if such a rule was valid under the Rural Electrification Act,
it would of course pre-empt any farther exercise of jurisdiction by the Arkansas PSC ...,
the FSC can make no regulation affecting raral poweer cooperatives which conflicts
with particular regulations promulgated by the [RUS]. Moreover, even without an ex-
plicit statement from the [RUS], a particolar mie set by the Arkansas PSC may so seri-
ously compromise important federal interests, including the ability of [the cooperative|
to repay ils loans, as o be implicitly pre-empied by the Bural Elecirification Ao, We
will not, however, in this facial challenge to the PSC's mere assertion of jurisdiction,
assume that such a hypothetical event is so likely to occur as to preclude the seiting of
any rates [**32] at all.

fd, ar 388-89 (internal citations omilted). Thus, Arkansas Electric involved a different set of facts --
setting rates instead of condemning facilities -- and was decided on a facial challenge to the state
agency's jurisdiction. Mevertheless, the Courl's reading of the REA is instructive. First, it is clear
from the legslative history that the federal statote 15 meant to work within existing state regulatory
frameworks. Second, it is clear that any action by a state that did in fact "seriously compromise im-
portant federal interests" might be pre-empted by the REA.

In a published denial of a petition for rehearing, the Fifth Circuit reaffirmed its holding in Mor-
gan Ciy and distinguished Arkanses Eleciric becanse it involved a facial challenge 1o the stale's
power 1o regulate a rural cooperative'’s wholesale electric rates. Ciey of Morgan City v. South Lowisi-
ana Elee. Coop. Assoc., et al, 49 F.3d 1074, 1075 (5th Cir, 1995), In other words, the Fifth Circuit
announced that Arkansas Elecrric did not change i1s stance, Bur see Cly of Morgan City v. South
Lewisiang Elec. Coop. Assoc., et al, 49 F 34 1074, 1076 (5th Cir, 1995) [**33] (Jones, 1., dissent-
ing) ("The panel opinion and opinion on rehearing in this case have, under the rubric of ‘frustration
preemplion,’ approved a breathtaking federal powergrab by REA from local government units that
otherwise enjoy broad eminent domain authority. ™). The Supreme Count denied cerviorari Ciry of
Morgan City v. Soush Louisiana Flec. Coop. Assoc., ef al, 516 [L5. 908, 133 L. Ed 24 196, 1716 5.
Cr. 275 (1995), The Fifth Circuit has, however, held that the RUS does pot have preemptive author-
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ity to regulate the rates charged by a utility in defanlt of its loans from RUS. See fn re Cajun Elec.
Fower [*765] Coaop. Inc, 109 F 3d 248, 257 (5th Cir, 1997,

The Tenth Circuit, on the other hand, held that the Ninth and Fifth Circuit views were in error
aler Arkansas Eleciric, See City of Stillwell v. Ozarks Rural Elec. Coop, Corp,, ot al,, 79 F.3d 1038
{1l Cir. 1996). The court was faced with a situation much like the one in the present case, and in
Morgar City and Pend Oveille, in which the city under state law sought fo condemn ¢leciric facili-
ties and service rights of an electric cooperative receiving funding under the [**34] REA. 79 F.3d
ar 141). Relying on Margan Ciy and Pend Orielle, the district court held that the proposed con-
demnation would frostrate the parpose of the REA and granted summary judgment for the coopera-
tive. 79 F.3d ar 1041, The Tenth Circuit reversed. fd. The court emphasized that the Supreme Court
in Arkamsas Electric specifically stated that the REA was supposed to assist mral cooperatives
within the existing state regulatory schemes, and that there was no express language preempting
state statutory schemes allowing condemnation by citics. 79 F_3d ar 1044, The court reasoned that
regulation of utilities is one of the most imperiani functions traditionally associated with the police
power of the state, and the primary purpose of the REA is simply 10 electrify rural America al af-
fordable rates. fd. The court refused to adopt the cooperative's argument that this purpose also en-
compassed "assurances that what is left after a proposed condemnation will be able to efficiently
and economically continue ils mission of providing reliable, low priced eleciric service in rural
America.” /d. (quoting the defendant's brief at 14), [**35] The Tenth Circoit instead asserted that,
onee an area is included within a municipality, it is no longer "rural* and clearly falls outside the
ambit of the REA. /d. According to the court, the Supreme Court in Arkansas Efeceric endorsed ex-
actly the tvpe of federal/state interrelation exhibited in Oklahoma. fd. The REA was nol meant o
regulate the operation of rural electric cooperatives, "it merely assists their operation by offering
low interest financing,* 7% F. 34 ar 1045, The state, by contrast, establishes the framework under
which the REA works, and part of that framework 15 1o place a limil on & rural cooperative’s powers
to extend beyond raral aress and inte cities. fd This limitation, the court held, did not “frostrace the
purpose” of the REA at all. i

The City of Stillwell court also specifically rejected the cooperative's "skimming the cream" ar-
gument by distinguishing Morgan City, Bear Creek, and Pend Oreifle. Id, Initially, the court
pointed oul that Bear Creek involved a different federal statute and wes not applicable. Id. As for
Morgan City and Perd (reille, the court emphasized that in both of those cases [**36] the RUS
had come forward to oppoese the proposed condemnation and asserted that it would result in sub-
stantial harm to the federal rural electrification program. & In Ciy of Stillwell, the RUS did not op-
pose the condemnation and specifically described the impact of the proposed condemnation as
“minimal.” Jd. Citing Arkansas Elecrric, the court also rejected the "skimming the cream” argument
because it relied on an interpretation of the REA as contemplating a system where rural customers
arc subsidized by relving on revenues generated from urban customers. 79 F.3d af 1046, The Tenth
Circuit could not find any such express or implied intent in the REA; rather, the intent was 10 Subsi-
dizze rural cooperatives by offering low-inlerest financing, oot by making available to them more
lucrative markets for electric power. fd (citing Wabash Valley Power Ass'n v. REA, 988 F 2d 1480,
1483-84 (Tth Cir. 1993} (invalidating RUS regulations attemping to control rates for a banknupt
cooperative in order Lo ensure that its loans were repaid)). [*766] Congress could have chosen o
have urban electricity consumers subsidize its aims of mral electnification, [**37] and thus elimi-
nate the need to offer low-interesi loans lo cooperatives, bul it did nod, and "it is oot the province of
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the cours 1o design new methods of fmancing rural electrification that Congress never contem-
plated." fd.

hore recently, the Supreme Court of Alaska has considered each of the different views and
sidopted the City of Stithvell holding, Tlingit-Harde Regional Electrical Anthority v. Alaska, e al,
I3 F.3d 754 (Alaska 2000}, The court held that a public wility commission, which had granted
rights 1o serve a city to two different utilities, one of which had received loans under the REA, was
not preempted by the REA because the utilily could still repay its loans, [5 P.3d at 768, The court
initially noted that the RUS is more of & lending ageney than a classic public utility regulatory body,
whoge central purpose is to lend money to promote rural elecirification. 15 P.3d af 767 (citing Ar-
kansas Electric, 461 ULS, ot 386). The court stated that, because the REA was designed to promote
rural electrification, direct interference with property mortgaged to the RUS "could conceivably
frustrate the purposes [**38] of the Act.” /4. Such 15 not the case, however, if the state regulation is
legitimate and allows the utility to recoup its investments. fd, The cournt specifically referred fo ey
of Stillwell as the "better view™ than Morgan City. Id. ar 767 & n.44. The cooperalive aliempled to
distinguish City of Stillwell because in Tlingit-Haida, an RUS officer testified that losing the dis-
puted service area would doom the utility and its ability to repay the loans. Jd. ar 768, The court,
however, refused to rely on such a personal prediction, but instead deferred to the state commis-
sion's determination that the utility would be capable of surviving the loss of the contested service
area, Id.

7 There has also been academic support for the proposition that the REA was never inlended
fo preempd state condemnation law in the manner permitted in Morgan Ciry, See Joel A
Younghlood, "Alive and Well; The Rural Elecirification Act Preempis State Condemnation
Lawe: City aof Morgan Ciy v, South Louisiana Electric Cooperative Ass'n, " 16 Energy LJ. 459
(1943}, The author states: "The Fifth Circuit Court of Appeals, in a direct affront o legisla-
tive intent, has created a far-reaching and dangerous precedent favoring unwarranted interfer-
ence with the most fundamental of states’ nghts.” 16 Energy L. af 490, Younghlood also
fears that, without authority to annex and condemn outlying areas, cities will be limited in
iheir ability to promote growth and economic development. {6 Energy L1 ar 508,

[**39] (2} Application

There are good policy arguments on both sides of this debate, Defendants argoe in favor of the
oveearching policy of fural electrification and the broad needs of famming communities. Cookeville,
on the oiber hand, argues for deference to states in their traditional arens of utilities, and in favor of
allowing cities o grow with their needs, The Minth and Fifth Circuits have adopted views favorahle
to the Delendants, while the Tenth Circuit has sided with Cookeville's argumentis, The Sixth Circuit
hzs yet to address the matter. After Arkansas Electric, the Tenth Circuit's arguments are quite per-
suasive, based on the fact that the REA was meant only 1o lend money to support ruralization of
electricity. See City of Stillwell v. Ozarks Rural Elec. Coop. Corp., et al,, 79 F.3d 1038, 1045 (10t
{Cir, 1996}, The REA does specifically say it will work within the consirainis of existing state regu-
latory schemes, and logically once a municipality condemns property under state law then it is no
longer “roral” and covered by the REA. 79 F_3d ar 1044, Similarly, the conclusions of the [*767]
City af Stillwell court against the "skimming the [**40] cream” argument are particularly persua-
sive - Comgress could have adopied legislation aiding rural electricity by forcing urbanites to sub-
sidize it, but instead opted for low-interest loans. 79 F.3d ar J045.
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In Ciry of Stilbwell, however, the RUS did not oppose the condernnation and came forward 1o
argue that it would not fresirate the purposes of the REA. Id. This fact by itself distinguishes that
cuse from the one ut bar. Sur see Tlingir-Haida Regional Electrical Authoriny v. Alaska, et al, 15
P_3d 754, 768 (Alaska 2007) (following City of Stillwell despite the fact that an RUS officer testi-
fied against the condemnation). In the present case, the RUS has not actually filed a Response 10
Cookeville's Motion to Dismiss or otherwise taken a stance on the issue of frustration of the REA. »
The key point at this time i= that the RUS has not come out to say that it does nor oppose the con-
demnation, &s it did in Ciry of Sedwell UCEMC and CFC, on the other hand, lave argued that the
condemmation would frusirate the purposes of the REA. The Court is lefi with conflicting argu-
ments, each of which offers compelling factual and legal analyses, [**41] and no firm position
taken by the relevant federal agency, +

& Failure to file & response is nsually viewed as non-opposition to the motion, Given the
ienor of the RUS's Response (o the Motion to Remand, however, it appears likely that the
RUS will argue that this condemnation would indeed frustrate the purpases of the REA. As
noted earlier, UCEMC has filed a lengthy response taking this position on which the other
Defendants conld rely, In any event, it is nol necessary for the Court to speculate as to the
RUS" position al this tme,

9 The Ninth and Fifth Circuits correctly give deference to the RUS deélérmination in this

area of their expertise. See Public Utility Diserict No. 1 of Frankdin Cty. v. Big Bend Elec.

Coop, Tee, 618 F 2d 601, 603 (%th Cir, 19800, Bug see Tlingi-Haida, 15 P.3d at 768 (defer-

ring to the state commssion's view thal the utility would survive the condemnation over the

testimony of an RUS officer that it would not).

Ultimately, this case will [**42] come dewn to just that facioal question: whether thiy annexa-

tiom will frustrate the purposes of the REA. Because this is & factual question to which the Court
needs more discovery and proof, Cookeville's Motion for Summary Judgment is DENIED.

11 Conclusion

For the foregoing reasons, the Court DENIES both Clookeville's Motion for Remand and
Cookeville's Motion for Summary Jodgment.

It is 50 ORDERED.

324103

Thomas A. Wiseman, Jr.

Senior United States District Judge

ORDER

Before the Court are two motions filed by Plaintiff State of Tennessee ex rel. City of Cooke-
ville, Tennessee ("Plaintif™). The firsd 15 Plaintiff's Motion to Remand the Case for Lack of Sobject
Matter Jurisdiction (Doc. Mo, 14), asking the Court to remand the case to the state court from which
it was removed by Defendant Bural Utilities Service, The second is Plaintiffs Motion for Summary
Judgment Against Upper Cumberland Electric Membership Corporation on Plaintififs Count Five
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{Doc, No. 29). For the reasons set forth in the accompanying memorandum, both of Flaintiffs mo-
tions are DENIED,

It is s0 ORDERED.
Thomas A Wiseman, Ir,
Senior United States District Judge
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45 HOMTH JEFFDRSON AVENUE

COOKEVILLE, TENNESSEE

Lﬂt:r‘m N JAED “A E E

CkHIEL H., mADER

PCIRALS L ELPT Faar Srries Bes aaar

WALTER 8. FITERATRCK in

AICHARN LAKT MGGAL

DARIEL H, RADEN W ToLgmaomeg

October 9, 2007 UL B33 1

Faab g i vl

Y S E-RDRE

Mr. W. Brantley Pillips, Jr.
Bass, Berry &-8ims PLC

315 Deaderiék Street, Suite 2700
Nashville, TN 37238-3001

#
RE: City of Cookeville v. UCEMC, e al.
Drear Brantley:
Thenk you for your letter of September 28, 2007,

First, I am enclosing a copy of the Resolution passed by the City Council
euthorizing the City to proceed with the acquisition of six additional annexed areas from
Upper Cumberland Electric Membership Corporation, Tt is my understanding, pursuant
o Tennessee Code Annotated § 6-51-112 we have ninety (90) deys to negotiate price and
an acquizition plan. We are anxions to work with Upper Cumberland Electric
Membership Corporation to do that and provide a smooth transition for these electric
CUSTOMErs,

In regard to the nine arcas that the City of Cookeville was permitied to acquire by
Jud,g: Wizeman's Cwrder, we obviously have a fundamental difference of opinion on the
interpretation of Judge Wisam:m & original Memorandum Opinion and Order; the
subsequent clarification Order which Judge Wiseman entered; and the specific finding at
the Sixth Circuit Court of Appenls regarding this.

Al pur [nst meeting at Cookeville City Hall it was my distinet impression that
Upper Cumberland Eleciric Membership Corporation could not make any firm
commitments with respect to either a timetable or & cost of any of the proposals under
discussion. In fact, you went out of your way, on several occasions, to make clear that no
definitive timetable or costs could be established and you mentioned & myriad of
potential obstacles that would, in effiect, totally preclude any ressonable expectation that
the City might have to work with Upper Cumberland Electric Membership Corporation to
maove the electric service line to Cookeville's urban growth boundary end agree to a 20
year moratorium. You raised the spectre of environmental protests such as those
essociated with the projected power line over Buck Mountain and into Algood, and you
also raised the spectre of objections from RUS and other governmenta) agencies.

Case 2:02-cv-000293  Document 2431 Filed 10/2572007 Page 2of 5
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MODORE, RADER, CLIFT AMD FITZPATRICH, P,

M. Carl V. Brandt
October 9, 2007
Page 2

Aceordingly, the City fielt that it had no alternative bat to proceed as expeditiously as
possible with acquiring the nine areas which are the subject of this libgation and to
comimence the process (o acquire the customers of the six additional annexed areas.

As | mentioned in my previous letter, | understand that these have been several
meetings and several proposals have been disqussed. However, it is the City™s belief that
Upper Cumberland Eleciric Membership Corporation has purposefully delaved the
implementation of the acquisition of this property - - and in fact, it was Upper
Cumberland Electric Membership Corporation - - together with the other Defendants - -
that procured an injunction that precluded the City from commencing the sequisition of
this property. 5o not only was Upper Cumberland Electric Membership Corporation
uncooperative in facilitating this trensfer, they obtained a specific Court Order precluding
it. Of course, the Sixth Cirouil has reversed that injunction,

It was our considersd opinion, that the Sixth Circuit Court of Appeals had
affirmed Judge Wiseman's monetary judgment and reversed the injunction allowing the
City to procesd with acquisitions. The City commenced fo do 30, Accordingly, weo sent
the letter to Upper Cumberland Electric Membership Corporation giving September 15th
a3 a target date to commence that acquisition. We wers hopeful that Upper Cumberland
Electric Membership Corporation would accede to this request and work with the City in
the timely and orderly transfer of the other five annexed areas through a specific time
based reintegration process,

OF course, Upper Cumberland Elecinic Membership Corporation objected. Rather
than send the Cookeville Electric Department to physically acquire these areas again,
since you objected, we felt that the most prudent course of action was o ask Judge
Wiseman to conduct a hearing and establish & protocol for the implementation of his
Order. We fieel that the timetable and procédure that was outlined in our last letter to you
wias very reasonable, but if you have an aliemative suggestion, we would be more than
happy 1o consider it. But, as yet, Upper Cumberland Electric Membership Corporation
his mot put forth & proposed time table, nor has it put forth any specifics regarding any
alleged increased costs that it thinks it might be entitled to receive.

We belicve that Judge Wiseman's Order 18 very clear that the $5.8 million dollars
is & maximum, and we do feel that Upper Cumberland Electric Membership Corporation
is responsible for any increased costs since it specifically obtained the injunction and
precheded the soquisition of the four arcas that do not require reintegration and did not
immediately begin the reintegration process.

Case 2:02-cv-00083 Document 243-1  Filed 107252007  Page 3of 5
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MOORE, RADER, CLIFT AND FITZPATRICHK, P.C.

Mvlr. Carl V. Brandt
October 9, 2007
Page 3

I might be in crror, but [ do not recall that there was any stay in Judge Wiseman's
Order pending the appeal and the enly Order obstructing the implementation of his Order
was the injunction procured by UCEMC.

In fact, it is my disiinet understending that (FCEMC did not contest or appeal the
portion of his Order permitting the City of Cookeville to acquire the customers in the
nime areas which it had ennexed 5o its implementation was, essentially, & foregone
conclosion.

It is my understanding that it is the philosophy of the City of Cookeville that its
Electric Department should serve the citizens of Cookeville within its City limits,
Tennessee law permits this. It will serve no purpese for Upper Cumberland Electric
Membership Corporation to be obstructionists in this procedure other than increase the
raies to its own customers and ultimately increase the potentinl rates to City of Cookeville
customers. [t is my beliel that Upper Cumberland Membership Corporation has a
fiduciary duty to afternpd to minimize those rates but their tactics have served just the

opposite purpose.

I hope that Upper Cumberland Membership Corporation will reconsider its
position and present g proposal to the City of Cookeville with a specific timetable for the
reintegration and acquisition and will permit the City to begin serving the customers in
the four areas thet require no reintegration,

1 look forward to hearing from you regarding this,

Yours very truly,

MCOORE, RADER, CLIFT
AND FITZPATRICE, P. C.

et —

DHRIIhsj
o Mr. Jack O. Bellar
MMz, Andree H]urnal;uinj

Case 202-cv-00083  Documeant 2431 Filed 10/2572007 Paged of 5
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RESOLUTION

A RESOLUTION OF THE COUNGIL OF THE
CITY OF COOKEVILLE, TENNESSEE, TO
PROVIDE FORMAL NOTIFICATION TO
UFPER CUMBERLAND ELECTRIC
MEMEBERSHIF CORPORATION RELATIVE TO
THE PURCHASE OF SERVICE RIMGHTS IN SIX
(6) ANNEXED AREAS

WHEREAS, the City of Cookeville, Tennesses (lhe "Municipality”), desires io provice formal
nedification o Upper Cumberdand Electic Membarship Corporation of the City of Coolkevilie's infent io
purchass, pursusnt o T.C.A B-51-112, the Upper Cumbeniand customears and faciliies in the follwing b
(B} areas that hene Dean anneoed into the Cly of Cookevile: Pulnam Ceuntyhorh Washingbon Awven e
frep HallSalem Road Ama; Shag Rag Read Ama; GawDodson Branch Road Area; Rebecca

FlacedBunker Hill Road Area; and the Hil RoadfLovelady Rosd Area.
HOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF COOKEVILLE,
TENHESEEE, AS FOLLOWS:

That the City Councll (tha “Counci®) of the Municipaiity suthorizes the City of Cockesille Elactric
Departrient io procsed with necessary steps in order o provide electrical senice Lo the customarns in tha
aforementioned annexed areas of e City of Cockevills and o formaly nodify UCEMG and begin the
punchase process pursuanl io T.C.A § 8-51-112.

Adopted, iz the 45h day of Ociober, 2007, This mscition shall taks effect from and after &s
final passage, the public weltare requiring i

ATTEST:

Case 2:02-cw-00023  Document 243-1 Filed 1002572007 Page Sof 5
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Crry oF
OOKEVILLE COOKEVILLE ELECTRIC DEPARTMENT

55 West Davizs Road
Cookeville, TN 38506

c‘ -? (931) 516-T41L Fax (931) 516-1835
"Whive good iings E‘

April 19, 2004

M. Card V. Brandt

Upper Cumbarland EMC
F.O. Box 158

5. Carthage, TN 37030-0153

Dipar M. Brarck:

O March 21, 2003 1| gent you & etter staing that the Cookeville City Couneil approved
on second and final reading Ordinance # 0030203 annaxing 88 scres of property al
2353 HEham Road (Parcal 144, Map 27) owned by Putnam County. This annaxaton
area became effactive on April 19, 2003, This Is the remainder of the Cookaville High
School property.  There appears to be a couple of bulldings receiving electrical service:
from UCEMC en this propery.

Pursuant to TCA 8-51-112 the City of Cookeville desires to purchass your facilites in
this area,

Should you need additional nformation or addiieonal maps of the area, pleasa do not
hesitals o call,

Sincerel

%

ph A, Peak
Ebectric Director

(= Regna Walker, CED

Case 2:02-cv-00083  Document 208-4  Filed 12/12/2005 FPage 2 of 2
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Ordingnee No. Dog- ox- o3

PUTRA COUNTY - MOETH |
A SHINETON A0 ENE S

|
Cookeville, Tennessee ||

7 | ; |E_
— =
|II Il'I t—__‘l:__j
[ | ?_r___l_iL__ |

— i
Jllt_n'l_ ||_]|——_—/=7=_—-I_ —

e
]

i

Addendum B 149



Davis — page 140

RS20 ( Single Family Residential
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—
EXHIET 1

Greinarcs No. Dog - 02 - 03
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RS20 ( Single Family Residential

BEUTMARA CTOUNT Y - MOSTH
LA SETRMETON SocERMIE S0

Cookeville, Tennessee
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IN THE UNITED STATES DISTRICT OOURT
FOR THE MIDDLE DISTRICT OF TENNESSEE

MNASHVILLE DIVISION
CITY OF COOKEVILLE, )
TEMMESSEE, |
)
Plaintiff } No. 2:02-0093
} Consolidated with
} No. 2:03-0042
VERSUS )
) Benior Judge Wiseman
} Mingistrate Judge Brown
UPPER CUMBERLAND ELECTRIC ]
MEMBERSHIF CORPORATION, ET AL, }
)
Defendants )
AFFIDAVIT OF JOSEPH A, PEER
STATE OF TEMNESSEE
COUNTY OF PUTNAM

Joseph A, Peek, being first duly swom, makes cath as follows:

L My neme is Joseph A, Peck. | mm on adull resident citizen of Cookeville,
Tmmln:hab&mﬁrtb:ﬂmtnihmmnmm,ﬁdlmmmwuar
the City of Cookenville. .

2. 1am familisr with the electrical distribution system in the City of Cockeville, and
1 am Familizr with the Upper Cumberland Electrical Distribution System immediately adjacent to

the City of Cookevills and as it presently exists within the Cookeville city limits.

1

_Case 2:02-cy-D0093_ Document 236-1 __ Filed 09/24/2007 _ Page2of5
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154

3 T am familiar with the nine aonexstion areas which the City of Cookevilla elacted
to acquire from Upper Cumberland Electric Membership Cooperation pursuant to Tenmesses
Code Anrotaied § 6-51-112, and which are the areas involved in this particular suit.

4, Four of the nine annexstion areas in the northwestern quadrant of the City of
Cookeville sre small oreas. Attached as Exhibit 1 is & color map on which these four aress have
been circled in red. These areas are currently served by Upper Cumberland Electric Membership
Cooperation, No reintegration of Upper Cumberland Electric Membership Cooperative is
required for these areas fo be served by the City of Cooleville and transferred to the City of
Cookeville Electric Department.  These four aress are as follows:

A, Mathenev'Cors Road: This area consisted of one customer at the time of
annexation, The one customer was a City of Cookeville Sewer Pumping Station,
After the initinl judgment, the City was spproached by & developer desiring power
from the City for an assisted lving fecility, Since this wus & new customer, the
City constructed new facilitics and began providing electrical service, The Court
required that this customer be given to Upper Cumberland Electric. To avoid
inconvenicnee to the custorner, the City agresd to allow Upper Cemberland
Electric Membership Cooperation to foed power to the new customer through the
City's electrical facilities. Upper Cumberland Electric Membership Cooperation
fiscilities to this ares are radially fed and can be easily detached without
maodifications to thelr main feeder, Accordingly, no reintegration would be
required at this particular area since the existing Upper Cumberland distribation
Inop would not be affectsd,

B.  Presley/West 12 Street: This aren is fod by a single phase line and can be
cagily detached from Upper Cumberland Electric Membership Cooperation's
main feeder without any modifications. Accordingly, no reintsgration would be
required at this particular area since the existing Upper Cumberland distribution
loop wounld mod be affected,

€. O'Neil'West 12* Strogt: This area is contiguous to the Presley/West 12*
Street arca previously mentioned. This area is fed by a single phase line and can
be casily deteched from UCEMC's main feeder without any modifications.
Accordingly, no reintegration would be required at this particular aren since the
existing Upper Camberland distribution loop would not be affected.

., Shipley Rosd: This eree consists of 10 customers. They are served by
transformers attached to UCEMC's main feeder bt can be sasily detached and

~Lase 2:02-cv-00093 _ Document 236-1 _ Filed 092472007 Page 3of5
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transferved lo an extsting City of Cockeville powes line without any modifications
to UCEMC's main feeder. Accordingly, no reintsgration would be requined at
this particular area since the Upper Cumberland distribution loop would not be
affiected.

4. This information is tree and is based upan oy own personal knowledge and my
experience in electrical service fior 32 yvears,

Fuarther Affiant saith pot ; |
[ JOSERHA.PEEK.

STATE OF TENNESSEE

COUNTY OF FUTMAM

mumﬂwmmmutmm.

.‘-,_l.l.!l I ""‘J’;

o S
ARY § ‘??.'4;-;:.‘@:::.'-

= O Lfn.r:'

. . 221 A T

My Commission Expires: ES %)D{Bi-?c“, i3
q.48.08 J‘-":—_.ff ot o

&

s Caga 202-cv-00083  Document 238-1. —Filed QU24/2007... PagedofS
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ANNEKATION  LOGATIONS
COOKEVILLE
TEVESSEE

AP FREDENES Y GSETRLLE LN IEPAITVENTELE) 10
Cage 2:02-cv-00093  Document 236-1  Filed 02472007 Page 5of5
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Z008-01-14 15:24 WT 11-333 BE5-£32- »> B 2/3

Tenansn Vel 4 oty
400 e Sum e Hi Qe
Fongearl, Termmste JTH0E-T401

hnda A Ny
vic Prisaiserrt
Ervircnmental Swrsarnis e o Polcy

January 14, 2008

Gary A. Devis & Asscclates
Attorneys a1 Law

&1 Morth Andrews Avenue

Pot Office Box 640

Hot Springs, Morth Caroling 28743

Ae: Powsr Supply Upgrade - Algood 161 Transmission Line, Putnam Gounty,
Tarmesaea

Desr Mr, Davis:

W aopreciats the lme the membars of the Buck Mountain Community Organization

iook to meet with us on January 8 to express their concams about the proposed
Algood transmission ling rauting,

Below are responses to the lems you requestad i your January 3 letter to us.
1. Data on load for the TVA West Cookeville substabion,

= Linder wour recent Fraadom of Information Act (FOIA) request, an
annual summary of the peak load on the West Cookeville transiormer
bank was provided. 'We now have addfional dala lor 2007, The West
Cockaville transformer bank's loading capacity |s 153 megavolampens
(MVA), and the 2007 lnading on the bank was 1504 MVA, which &
clode to s maximum ratéd capacity. Duwé to the oparational sSansiivity
of substation meter loading data, we will not be providing data at a lower
lgwal, However, the data that wers provided 1o you sarllar and the 2007
datz clearly indioate that immediate action ks needed 10 provide some
lzading refief for the West Cockeville tranatormer bank.

2. Data on koad 10 fhe Upper Cumnbentand Blectnie Membgrship Cooperative
{UCEMC) substation, unless there is a valid claim thal this i subject to an
duception for disclosurs under the Fraedom of Infarmation Act, as amended,

s Thi andating subslalion is ownad and operated by UCEMC.
Thersiore, the associated with the operahon of the subsiation is
managed by UCEMC. Please direct your requast for data on the Algood
substation to UCEMC, Our preliminary assessment is that a FOIA
request o TWA for the Algood substation meter loading data woud be
subjact to agrasmens from UCEMC to releasa the information,

il i ENED Bl
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2008-01-1& 15:25

WT 11-333 BA5-632- >

Wr. Gary Davis

Page 2

January 14, 2008

3. Any reserve requirements for the Wst Cookeville substation.

Transméssion kne loading levels are closely monitarad by TVA.
Mumerous faclors influence both loading forecasts and actual load,
Therefore, TVA doss not eslablish a single lewel for transmizsion Ene
regarve marging. Howover, we typically look for oading reliel options
when loads approach the maximum operating capacity. Ag indicated in
the responag fo Bam Mo, 1, the West Copkeville substation is alrsady
peaking vary closs to its maximum loading capacity, and mitigating
actions need to ba in place by the summer of 2008,

4. Any cost evaluation of atermatives In the Draft Ervdrenmantsl Assessment
[othar than that comtainad in the One Ownarship Study)

All cost evaluations performed by Transmission Planning or TVA Cost
Estirnators were a direct part of the One Ownership Study. This study
was previously provided 1o youe its importand 1o remember that the
08! criterion ks only one component uaed in evaluating attermatives.
Other factors, such as environmmantal, archasclogical, existing
Infrastructures (such as pipelinas), etc., slminate or make some
altomatiies less dasirable.

5. Any docuemants pertaining ko the matrix of siting criteria used to evaluats the
aftemative roules for the fransmission line.

There ig additicnal information regarding the siting citaria on the
following Web site. This site also contalns links to & mep and a fact
sheet entiflad "FACT SHEET THANSMISSION LINE PREFERRED
ROUTE, ALGOOD, TENNESSEE™ which provides the rankings for the
varioys attemative routes.

Wi tva. govpowanprojectsicookella_n'

Again, we appreclats the sincesty of thasa we med with on Januany 8 1o strive for
gredter understanding about the degigion process associated with the siting of the
Alpood transmission line route.

Az wa commitied in the January B maating, we wil be providing withen
scknowisdgemsent of the concerms axpressed by the attendess to Ada Haynes.

Sincaraly,

ey
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{erald-Citizen

The Daily Newspaper of the Upper Cumberland

18 Pages — 2 Sections * 50¢
wwrw.herald-citizen.com

Wednesday

‘et 5, 2007

TVA says businesses interested in locating in Algood

By LIZ ENGEL Cookeville resi-
BAALO-CTIER Gl Oﬁ:ms at TWA reached by i=lephone yester- dent Paul lsball
day snid that the information listed on-their Web walks along a
ALGOOD — Three new industries, a bank and  3ite came from an Upper Cumberland Memher. - portion of his
o 400-unit apariment complex e just a few of ship Corporation (UCEMC) report and that gen- %l:dtwh.l,oﬂmln
the. new businessss expected in the Algsod aren érally powee distributors like UCEMC kmow

ower the next several vears,
Except that it dossn't seem anybody knows

aboul projects like these hefore the public —
mainly because they have to plan for it
“Ihay are sort of oul in front of big power

Road this morn-
ing. Isbell is one
of five property

anything abawt them : n 5 owmers refusing

ey ledge, inless here’s something demanding developments, 50 that’s comman, 1o bot TVA sur-
A g 3 TVA's Allen Miller sadd. “Companies thal are vay his land

o the drawing board | don't know about, Tmnot g in & Jocation, they mess) to know that leboll was

familiar with it” Algood Cliy Manager Freddie {power) can be supplied. served with a

Maxwell said of e growth “Of course some of this speculative in some court order last

Bigt those additional busincsses have [seen way Miller said. . week he said

released by the Tenncssee: Valley Awthority  Miller said specifically Home Depot, a medical surveying work

(TVA) ai itz Web site 85 jastification for & new began over the

transmission Hne n the Cookewille and Algood Ssa TVA, Page A-2 waskand.

FALL
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E

an. —* wvew. Farald-cilizen.com — Wednasday, Seplember 5, 2007

LOCAL

By LINDSAY McREYNOLDS
HERALD-CITZEN sizl

COOKEVILLE — The Coskeville City
Zouncil will consider a lengthy ngenda
omorrow night at 6 when it mests ot city
tall on Broad Sireel

Uder old business, the council will
sangider the following:

*The second end finol reading of an
wrdinance to rezone 1160 Demton Ave.
rom RMS multi-family residential 2088 o
+ higher density multi-lamily resdential
wane, RM12,

'I‘Imroquut by rexore [hal srea wid sikh
mitted by Charlie Scard and was previ-
Jusly rejected by the Cookeville Planning

Lengthy agenda set for Cookeville co

Commission, but the council agreed in a
3-2 vote back in July to approve the
rezoning on the condition of a compro-
mize plan that would presumabdy limat the
number of apartments that could be built
there,

The request would allow 65 apartmeat
units on the property up from the 36 locat-
e there now,

Temy Kenmesly, who represents Soard,
said hack in July that he was willing w
coltproamise an the number of apartment
wnits. He sasd he would build 20 instead of
15

The gecond and final reading amending
budgets of various city fumsds and depart-
ments for the previows fiscal year.

ordinance to amend the city code pertain-
ing b sewer use ordinance.

Under new business, the council will
consider the folkwing:

=Setting o date of Oc. 4 for a public
hearing on a rezoning request i 900 M.
Washingion Avenwe from single-family
residential to local commercial ay the

request of developer Chris Dawson for §

property owned by Martin Medley and
LA Allen,

sAuthorizing the city manager to exe-
cute an engineesing contract for Capshaw
Waber Tank removal.
*Amending the city's official street map.
*A resolution 10 approve one or mone

Icil meeting

“The second and final resding of an |

agreemeats for providing funds for

ublic works projecis,

=Amending the city's persoanel policies

E:wdlh“ manual pertaining o naili-
e,

*Approval of the 2007 employee well-
e§8 scroening agreement,
+Approval of property puschase at 428

i Walnut Ave. by Cookeville Regional

edical Center.
sApproval of the engincering agresmeat
¢ the comprehensive master plan for

sAmendenent of the pmru' contract for

revisement of the cn‘rmoed ;mwm

TVA: Power company says businesses comi

From Page A-1

center, Walgreens, a Christian school and the large apan-
mient complex were all listed as potentinl businesses look-
ing at ke Algood area.

Maxwell said at oae time last year there were plams
develop 23-acres off Highway 111 for apanments and
housing, bul that the deal had fallen toroagh

Institational Wholesale is planaing a G000 square foot
expamsion, and Putnam County School Director Eathleen
Aidrhart has sakl there are plans (o build a pew elémentary
schood in the anea.

But il's the specitlative part that hag residens in the path
of the transmissin line worded — seversl residents

——

around and along the rowte have beeal' fighting the line
since it was first progosed back in Febraory

“T'we checked with every public afficial I can find, amd
mobody knows about three new Munﬁns?in any-

where," Paul Isbell, a resident in the line's gith, said. “1

dan’t know where they'oe getting their lli‘.il'lr. 50
we're still questioning that™

But the TWA is continuing aleag iis m‘hc:dulc fapeon-
struetion, regardbess.

Surveying work began in Tuly, but TVA spokes nn
Myra Ireland wrote o an e-mail last m e

homeowners had failed to give TVA permi gmier v b

onen their property.
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FACT SHEET

TRANSMISSION LINE PREFERRED ROUTE
ALGOOD, TENNESSEE

Based on preliminary environmental review, engineering surveys, and public inpul, TV A
has selected transmission line altermative route 1| as the preferred route for the mew
transmission line that will power Upper Cumberland EMC’s upgruded Algood
Substation.  TVA will conduct field studies, as required under the Mational
Envirenmental Pelicy Act (NEPA), on the preferred transmission line route.

Fvaluation Criteria
TV A uses several tools to evaluate alternative routes for new transmission lines and to
identify a preferred rowte:
¢ Information from property owners, open house participants, inferest groups,
elected officials, subject matter experts and others
Topographic maps
Acrial photography
Ceographic Information System (G1S) constraint maps
Field reconnaissance surveys
Professional experience

Ultimately, in making the final decision, TVA weighs and balances public input and all
pertinent environmental, engineering, land use, and cultural considermions. The final
decision may not always be the shortest or least expensive route, and though individual
property owners may feel significantly affected, the objective of the process 1s (o ensure
that the project objectives are realized and that overall project impacts, as well 2= impacts
to the community at large, are minimized.

Assessment of Alernative Houtes

Eighteen route segments were identified for the Algoed project. Seventeen alternative
route coridors were developed from the segments as shown below. These alternative
roules can also be seen on the map (see www va.com/power/projectsfindex. him),

Alternative Route  Sepments Alternative Routes  Scpments
I 1 14 2350001418
2 2,3,5,6,8.13.16 15 2,3,5,7.11,15,18
3 24568, 13,16 [ 2457011418
4 23.5.6,8,13,17 17 2457111518
5 2.4,5.6,8,13,17
6 2.3.5.6,9,12,13,17
7 235691213,16
# 24569 12,1516
9 24.56912,1317
1o 235 710.02.13,16
L 2,35.7.00,12.13.17
12 2457.10,121316
13 245710021307
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Each altcmative offers different opportunities and constraints for power ling construction.
Cpportunities  include  characteristics such &s open land, areas less suitable for
development and lack of sensitive environmental arcas and land use conflicts.  The
assessment of the opportunities and constraints for these seventesn alternative routes sne
summarized in table | (see page 5) by engineering, environmental, land wse, and cultural
impacts,

Environmental
Environmental resources include archacological sites, caves, cemeteries, historic areas,
historic structures, or sensitive environmental arcas.

From the initial environmental review, we found no threatened or endanpgered species
along any of the alternative route corridors.  The major environmental consiraint for
alternative routes 2-17 relate to wetlands - Booger Swamp, in particular, Booger Swamp
i5 managed cooperatively by the property owners and Tennessee Department of
Environmental and Conservation,  Booger Swamp may qualify as an Exceptional
Temmessee Water, In general, these characteristics are streams with good water guality,
important ecological values, valuable recreational uses, and outstanding scenery.  These
areas should be avoided if possible,

Engineering

After evaluating the aliernafive routes for the number of road crossings, railroad
crossings, andfor existing transmission lines affected, no significent constrainis were
found along any of the altemative routes, The existence of underground utilities in line
sepment Mo, 5, which is common to alternative rowtes 2-17, makes these routes less
desirable than alternative route 1. This is due to potential conflicts between pole
locations and underground utilities, constraints 10 line location, and proximity of the line
o nearby homes,

Lamd Use
Parks, schools, and dwellings are considersd fo be constraint Features; however, none of
the alternative routes are in close proximity to these features,

TWVA looks at the total number of parcels affected, as well as the number of residential
and commercial properties affected by the allemative routes, The results show these
constrainis to be more prevalent on route allematives 2-17, By making adjustments to
route I, the number of affected parcels can be reduced from 46 to 32, Since altemative
route 1 goes through a less developed area, the number of affected property cwners has
been reduced to approximately 25, This makes alternative route | more desirable than
alternative routes 2-17.

Cultural

Culiral resources include features such as archacological siles, cemeteries, historical
sites, historic structures, churches, and recreational areas. At this point in the evaluation
process TV A has nod identified any known archeological or historical sites within any of
the alternative route corridors. Wone of the allernative routes fall within the buffer zones
for churches, cemeteries, or recreational areas,
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Preferred Route
Table 2 below ranks the results of the top six alternative routes based on the features
shown in table 1.

Tahle 2
Alternative Route Ranking
Alternative Rankings by Criteria
Route Engineering | Environmental Land Use Cultural
I 2 1 2 I
i | 4 3 3
12 3 i 1 3
14 2 2 5 2
15 2 3 5 2
164 4 2 4 2

Based on the information evaluated, alternative route | presents the greatest opportunities
and fewest constraints of all the aliernative roules considered,  As a result, route 1 has
been identified as TVA's prefermed rowte. Even though route 1 is ranked second with
respect 1o overall engineering and lund use, it is siil] preferred as a result of the following
route characteristics, Foute 1:

Is within the 50- to 300-foot buffer of fewer homes
Crosses fewer land parcels

Affects fewer property owners

#voids the environmentally sensitive Booger Swamp area
Avoids impact to wetland areas

Avoids conflicis with odher ufilities such as pipelines

Improvements to the Preferred Route

Alternative route 1 has been modified from its origingl path in an effort o further

minimize overall project and community impacts. The modifications were based on

comments received from property owners, public officials and subject matter experts,

along with field surveys and available data sources, TYA's proposed rowte includes the

following adjustments, which reduces the total number of property owners and parcels

that are affected:

s pdjusting rowte | away from an existing AM radie tower 10 minimize possible
transmission interference

s adjusting route 1 to minimize impacts to new residential construction on Parmggon
Road

«  gdjusting route 1 0 minimize impacts to developable residential parcels

= adjusting route | to minimize impacts 1o existing residential properties (reduced from
46 parcels 1w 32 parcels)
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The presence of several caves and sinkholes was noted within the study area. Hased on
TVA experience with these types of features, they should not be a barrier to transmission
line construction nor result in any environmental impacts. During construction, TWA
would ensure that standard design and Best Management Practice (BMP) techniques are
implemented. as well as any specific state or federal requirements.

BMP techniques consist of peactices and procedures used during construction to
miinimize impacts to the environment. These measures would also minimize impacts to
ground water. However, any effects on ground water should be insignificont and
lemporary,

Other Possible Adjustments

TWA will conduct a detailed environmenial review of the proposed route, During the
review, onsile environmental data will be collected and analyzed as pant of the decision-
making process, This may lead to further minor modifications of the route to minimize

imipacts.

The preferred route beging at the tap point which iz on the South Cookeville-Montercy
transmission ling just north of interstate 1-40 and east of Popular Grove road, The route
runs north crossing Popular Grove road and continues along Mount Pleasant road for
approximately 34 of mile before leaving the road where it then crosses Buck Mountain
road approximately 374 of a mile west of the intersection of Buck Mountain, Mount
Pleasant, and Parragon rpad. From there the route continues northeast crossing Parragon
rond before continuing north for approximately 34 of a mile. The rowte then turms
northeast, crossing Parragon road and the White Plains Plantation & Golf Course
subdivision before heading due east to the Algood Substation.
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Table 1
Assessment of Alternative Routes*
CRITERILA
Elqlnurllg Environmental Land Use Cultural
i 13 g
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*This table reflects the major considerations which afTected the final site rankings.
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March 16, 2007

Dr. Ada Haynes
4299 Buck Mountain Road
Algood, Tennesses 3RS06

Dear Dr, Haynes:

Thig i5 in rasponse bo your comments conceming the Tennessse Vallay Authorily's
(WA} transmission line project in Algood, Tennesses,

The Algood area |s experiencing significant residential and commercial growth.  Studies
commigsionad by Upper Cumberand Electric Membership Corporation (UCEME) show
this ircreass demand for electricity will overload existing power facilities by summer
2008, To halp maet the demand, UCEMC plans to upgrade the 69-KY Algood
Bubstation to 181-kW,  TWA must build about five miles of naw 161-kY transmission line
lo provide power to the upgraded substation,

WA Imtially considered and eliminated routes olhar than the one selected for the
reagons noled below.

Highway 111 - TWA and the Tennessee Department of Transportation (TDOT) have
always worked together conceming the shared wuse of highway night-of-way (ROW), We
conziderad and eliminatled he Mighway 111 corridar aadly in the evaluation process,
Sharing a ROW with an existing nighway is considered only when there are no other
degirable options avarable. Other factors winich contributed to the alifenaton of the
Highway 111 opilen ncluded the following:

+ Atransmission ling represents 2 major investment.  To protect TVA's investment
[comstruction, operation, maintanance, and safety), a dedicated ROW is necessary,

= Ay fulure road work resulting in relecation of the transmission line would be at
TVA's expense.

s Locating Fansmission structures near vehicular fraffic exposas them to greater riss of
Being damaged, resulting in powsr outages to the area.

# The Highway 111 alternative would be longer and would impact more parcels,
businesees, ang residences,

+ Tha consiraints posad by the development al two interchanges,
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Cir. Ada Haynes
Fage 2
farcn 16, 2007

» The environmental concems regarding impacts to several weliand areas.

= Due fo the nature of the rugged terrain, there is not an acceplable location for a tap
point on the South Cookeville-Monterey 181-kV transmission ling in the vicinity of

Highway 111.

Existing ROW — Ungder ong alternabive reute option, TVA's plan I= ta share a portion of
the exiting ROW as 1 entars the MAlgood Substation site.  Howewer, use of the antire
ROW is not a feasible aliernalive. The line presently serving the Algood Substation site
is the anly source of power 1o the Algood Substalion and cannot be takan oul of senvice
ta build the pew transmissian ine.on the existing ROW.  Paralleling the existing F Rﬂw Is
nat 2 dealrable optlon becawse { would: s ]

Result in greater impacts to & larger number of propery parcels and owners.
Cause the possible relocation of homes and businesses,

Be in close proximily to a schoal_

Result in impacts lo wetlard areas.

& ® W

Old Kenlucky Road and Rail Boad - Use of either of these altemative cormridors would:

+ Rosull i addiional line lsngth.
= Impact a larger number of property parcels and owners.,
=« Cause the possible relocation of homes and businesses.

Twh extended the comment period for this project until Friday, March 16, 2007, We are
currently reviewing all the pubdic comments and additional information gathered dunng
e comment period to help determine a prefermed roube.

If you need more information concerning this project, please contact Todd Moore,
Location Engineer, toll-free at 800-362-4355; wrile him al TVA, 1707 Marke! Strest (MR
4G), Chattanooga, Tennessee 37402-2807; send an email to newtranslinefitva gov,

send fax to 423-T51-4058; or visit our website ai www. iva com/powerproects At

Sincerely,

Jurstin Mai:’:f

Dwactor, Government Relations

o The Honorable Lamar Alexander
Uniled States Sanator
455 Dirksen Senate Office Buillding
Washington, DG 20510
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Gary A. Davis & ASSOCIATES
ATTORNETS AT Law
B HoRTH ANDREWS AVEMLUE
Hom Semipos, HOofTH Camolps 2ETAS

Garr A, Duvia MalLing Apcages.
LeEsmes 16 WL, Th. CA GHacTvEl PO Box 849

canasEiENROsTTORMEY CoM T SPRMGS, HC 28743

f!;:-mu-ner: TeLEPHORE. SEB-GZ Z0H044
B T Ry A T TR T FacdeinE: BESGI2-TTID

July 25, 2007

Ms. Denise Smith

T A FOLA Officer

400 ‘Wesl Summit Hill Dr., WT 7D
Knoxville, TH 37H12-1499

FREEDOM OF INFORMATION ACT REQUEST

By Certifigd Mail/Return Receipl Requested

Re: FOLA Reguest Regarding Proposed TV A Transmission Line 1o the Algood
Substation, Algood, Tenncssee

Dear Ms, Smith:

I am submitting this request under the Freedom of Information Act (FOIA), 53 U.5.C. 5
352 (20000, on behalf of Buck Mountain Community Crganization {4399 Buck Mountain
Road, Cookeville, TN 38506),

The requests in this letier result from the proposed plan to build a new rransmission line
across Buck Mountain in onder o service an intended upgrade of the Algoed Substation
by Upper Cumberland Elzctric Membership Corporation (UCEMC),

The Buck Mountain Community Organization is concerned thai the proposed route will
have an adverse effect on natural, wildlife and cultural resources in the Buck Mouniain
ared,

REQUESTED DOCUMENTS

W hen the term “document™ is used below, you should assume it to include any and all
information, including but not limited to all reports, letters, e-mails, surveys, memos,
informal notes, ete., including sidebars and handwritten or typed margin noles, senl to,
from, or among any TV A stall, as well as any personal knowledge or information gained
through personal commumnication or otherwise.
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When the term “Buck Mountain™ is used below, you should assume it to mean not only
the right of way area directly surrounding the proposed transmission line, but also the
Poplar Grove and Hidden Hollow areas as well as all potentially affected underground
aquifers which are connected to various bodies of water throughaout the region.

Specifically, the Buck Mountain Community Organization requests the following:

13 All documents in the possession or contral of the TVA pertaining to the
evaluation of the peed for the proposed power line which would extend from
TWVA's existing South Cookeville-Monterey transmission line to the Algood
Substation,

Iy All documents in the possession or control of the TVA peraining (o the
evaluation of different routes for the proposed power ling which would extend
from TV A s existing South Cookeville-Monterey transmission line to the Algood
Substation.

3} Al documents in the possession or control of the TVA pertaining to the
environmental assessment of the proposed transmission ling roule and alternative
routes,

4} All other documents in the possession or control of the TVA perfaining to the
proposed power line which would extend from TV A% existing South Cookeville-
honterey transmission line to the Algood Substation.

FEE WAIVER REQUEST

We further request that any fees associated with this request be waived because
disclosure of the records is "likelv to contribute significantly o public understanding of
the operations or activities of government and is not primarily in the commercial inlerest
of the requester.” 5 LL5.C. § S52{a)(4)( A1),

Rgleased information concerns the operations or activities of the government:
The information we request concerns the proposed construction of an electrical

transmission line by the TV A, As the TWA is a governmental sgency, the choice of the
line’s rowte as well as its construction can be characterized as operations or activities of

the government.
Disclosure of the requested documents will serve the

The public has an expressed interest in TVA's compliance with environmental
regulations which exist 10 ensare that federal agencies consider the environmentil
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implications of their decizions, The members of the Buck Mountain Commumnity
Organization, like many others, cnjoy the natural beauty of Putnam County and wish 1o
waork for the protection and preservation of the area surrounding Buck Mountain,

Disclosure will contribute to an understanding of TWA's policy by the public at large:

Drisclosure of the requested records will contribute 10 the understanding of the public at
large, as opposed to the understanding only of the requesters or a narew segment.of
interested persons, The Buck Mountain Community Organization is a nonprofit
organization advocating environmentally sound government policies for the location of
transmission lines in the Buck Mountain area as well as exploring alternatives 1o the
creation of new transmission lines and power plants that adversely affect the environment
and property values,

Congress has recognized the important institutional service watchdog groups provide,
and expanded FOLA s fee waiver provision specifically to facilitate access to agency
records by citizen “watchdog” organizations, which wtilize FOLA to monitor and mount
challenges 1o governmental activities. See Better Gov'{ Ass'n v, Department of State, T8I0
F.2d Ef, BE-HO (DUC. Cir, 1986) (fee waiver intended 1o benefit public interest
walchdogs). Fee wailvers are essential to such groups, which:

rely heavily and frequently on FOLA and its fee waiver provision (o
comduct the investigations that are essential to the performance of certain
of their primary institutional activilies - publicizing governmental choices
and highlighting possible abuses that otherwise might go uedisputed and
thus unchallenged. These investigations are the necessary prerequisites to
the fundamental publicizing and mobilizing functions of these
organizations. Access to information through FOLA is vilal to their
organizational missiods..,

The waiver provision was added to FOLA “in an anempl o prevent
government agencies from using high fees o discourage cenain types of
requesters and requests,” in a clear reforence to requests from journalists,
scholars and, most importantly for our purposes, nonprofil public interese
groups,

Better Gov't Ass'y, 780 F.2d at 93-94.

Congress was particularly concerned that agencies were using search and copying costs
I prevent critical monitoring of their activities.

Indeed, experience sugpests that agencies are most resistanl 1o granting fes
waivers when they suspect that the information sought may cast them in a

lesa than flattering light or may lead to proposals to reform their practices.

Yet that is precisely the type of information which the FOLA is supposcd

172 Addendum B



Davis — page 163

to disclose, and agencies should not be allowed to use fees as an offensive
weapon against requesters secking access to Government information.

132 Cong. Bec. 514298 (Statement of Senator Leaby),

The public benefit of releasing ¢

Information that could “support oversight of [an agency’s] operations™ is precisely the
type of information that Congress considered o have a “high potential for contribution 1o
public understanding.” McClellan Fcological Secpage Situation v, Carlucc, 835 F.2d
1282, 1286 (9th Cir, 1987), Walchdog public advocacy groups--organizations which
actively monitor and challenge agency actions and policies--help provide this oversight
function in our system of government:

A requester 15 likely 10 contribute significantly to public understanding if
the information disclosed is new; supports public oversight of agency
operations; or olherwise confirms or clarifies data on pasl or present
operalions of the government.

132 Cong, Rec. Ho9464 (Representatives English and Kindness), Beiler
Government Association arrived ar a comparable conclusion. 780 F.2d at %4,
Our currem request clearly meets this standard.,

The material released in response to this FOLA request should offer important insight into
the actions and decision-making process of the TVA, especially concerning its choice o
constrict e power line on Bock Mountain,

Bequesters are non-profil organizations who have i jal in in the requested
information:

This request is not primarily in the commercial interest of the requesters, as the requesters
have NO commercial interest whatsoever in these materials.

CONCLUSION

If you determine that portions of any records covered by this request are exempt from
disclasure, please separaie the exempi portions from the ponexempl portions and provide
us with copies of the nonexempt portions. For any records that you determine to be
exempt from release, please provide us with a specific description of the record or portion
of the record along with a particularized description of the legal basis for withholding it
a5 15 required, See Waughn v. Bosen, 484 F 24 820, 827(D.C. Cir. 1973), cert. denied. 415
LLS. 977 (19740,
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If any of the requested documents are available electronically, you may send them 1o
bkaman@enviroatiorney.com or you may send them on a CD, If there are not electronic
versions available, please send paper copies to Gary A. Davis & Associales at the address
contained in this request.

In sum, application of the statule to this request compels the conclusion that a fee waiver
is appropriate. If, however, vou determine that a fee waiver is not appropriate, please
oontact us to discuss the approximate cost of obtaining the requested documents.

If you anticipate any delay for valid legal reasons in processing this request or if you
foresee any problem relating to our request for a fee waiver, please nolify me as s00m as
possible. 1 ook forward to your response.

Hincerely,

et~
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Brandt September 20, 2007

Garr A, Davis & ASSOCIATES

ATTORNEYS AT Law
@ | HoMTH ARDREWS SvERUE

HOT SPRINGS, HORTH CARCUNA 28743

Garr A, Davis Ml ADSRESS:
LiepRmen 1 ML, TH, C& GUACTIVE P30 Box S46
G (B RV CATTORNEY . COH HoT SFRINGS, NG 28743

RERECCE C. Faman

Lzimsme 1 TH

TELERHONE B28-G22-D0ad

BRarAH TR POSTTORNEY. COH FACEIMILE: BE2S-S22-T81 0

Seplember 20, 20N

s, Carl Brandt

General Manager

Upper Cumberland Electric Membership Corporation
138 Gordonswille Heey,

Carthage, TN 37050

Certified Mail & 7006 0100 0004 8424 2585

Roe:

Request by Members for Inspection of Documents of UCEMC

Diear Mr. Brandi:

I represent the following members of the Upper Cumberland Electric Membership Corporation
(“UCEMC™):

Paul Ishell
4399 Buck Mountain Rd.
Algond, TH 38506

Bob Johnston
198 Paragon Rd.
Algood, TN 38506

Barry Stcin
4299 Buck Mountain Rd.
Algood, TN 38506

Pursuant to Tenn. Code Ann. § 48-66-102, these members wish 1o inspect and copy the
following records of the UCEMC on October 3, 2007 beginning at 10:00 a.m.

A complete version of the reporl, One Cwnership Study, Upper Cumberland EMC,
Algood Sabstation, by Powertech Engineering (July 2006), including the Description of
Loads for Feeders 234, 244, and 254, on page 6.

A complete version of the document, Project Justification Data, Algood, Tennessee, 161-
kv Substation, Upper Cumberland Electric Membership Corporation, Frovide 161-kv
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4  Hrandt Septembar 20, 2007

Delivery Point (W0693), Estimated In-Service Date Jume 1, 2008, including Table 1,
Load Description, and pages 6-9.

3. All documents identifying and quantifying new loads anticipated for the Algood
Substation during the next 3-5 years, including, but not limited o, loads for Fecders 234,
244, and 254,

4. All documents showing any planned or projected commercial, residential, and industrial
grovwth over the next 3-5 years in the area served by the Algood Substation,

3. All documents identifying any loads or areas of service of the Algood Substation thal
have been annexed during the past six years and are being or will be served by the City of
Cookeville.

fi. Any syslem maps showing transmission facilites, such as substations, and transmission
lines in the vicinity of Algood.

T All documents showing the detailed breakdown of costs estimated for the proposed new
transmission line and new Alpood substation.

&, All docuzents showing the detailed breakdown of costs estimated for any alternatives 1o
the proposed new transmission line and new Algood subsiation.

5 All documents showing the detailed breakdown of costs estimated for increasing the
capacity of the Alpood 69 kY substation at 69 kW, and how much additional capacity
could he obiained.

1 All docaments showing the detailed breakdown of costs estimated for rebuilding the
existing Cookeville - Algood 69 KV transmission ling with higher capacity conductor,
and how much additional capacity could be obtained,

11. All docaments showing the detailed breakdown of costs estimated for rebuilding the
existing Cookeville - Algood 69 KV iransmission ling with two 69 kY circuits, and how
much additional capacity could be ohiained.

12, Any maps showing the location of other 69 kV circuits in the vicinity of the Algood
substation, including, bul not limited to, circuits serving the City of Cookeville,

These menthers wish to inspect and copy these records in order o determine the basis for the
Corperation's claimed need for the proposed Algood transmission line. These members ire
entitled to information that is being used by the Corporation to justify the expenditere of over 52
million for & new substation requiring & new transmission line which would directly impact their
property. They do nat intend 1o use the information for any improper purpose,

Please contact me if there arc any guestions about this requesy’shy won and
copying of the documents. -

co: Panl Isbell
Bab Johnsion
Berry Sigin
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Bellar & Winkler

Jucky 0. Bellar Altoraeys A Law Thane 15735 1684
c-mail: betlart@ bellsouth net 212 Mo Sireet Fax '-“5'?3_'5'1 r_.;.ﬁ
Tasmie T Teikler TO. Ber 332
il jdmrrﬂrrﬁ?hﬂspurﬁ.m cﬂm‘ﬂﬂ'f. “Tennesiee 37030-0332

Seplember 28, 2007

*+DELIVERED VIA FACSIMILE & 1.5, MAIL***
8z8-6z22-7610

Mr. Gary A, Davis

Gary A. Davis & Associates
&1 North Andrews Avenue

Hot Springs, NC 28743

RE: Regquest by Members for Inspection of Documents of UCEMC
Dear Mr. Davis:

This office presently serves as counsel to Upper Cumberland Electric Membership
Corporation. General Manager, Carl Brandt, has recently forwarded your letter of
September 20, 2007, wherein you make eertain requests to inspect and copy records
pursuant to Tennessee Code Annotated § 48-66-102,

In reviewing your requests along with the statute, it appears as if the documents vour
clients seek to review are not coverad under the statute. Tennesses Code Annotated § 48-
66-102 allows inspection of records described in § 48-66-101(e). Those records generally
inclede the corporate charter or restated charter; corporate by-laws or restated by-laws;
reselutions adopted by the Board of Directors relating to the characteristics, qualifications,
rights, limitations and obligations of members; the minutes of all meetings of members for
the past three (3) yoars; all written communications to membezs generally within the past
three (3] vears; a list of the names and business or home addresses of the current directors
and officers; and the most recent annual report. Tennessee Code Annotated § 48-66-102
further allows the inspection of the following documents: excerpts from all meetings of the
:.'Inemberﬁ and Board of Directors; accounting records in a corporation; and the membership
ist.

In reviewing the list you have requested in your letter it does not appear that those
items fall in these specific statutory eategories.

Please allow this letter, therefore, to serve as notice to your clients that the
significant volume of documents you have requested will not be made available on October
9, 2007,
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September 28, 2007
If you should have any questions, please feel free to contact me.
I remain,
Yours very truly,
S
JOB-hb

[ - Mr. Carl Brandt
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Tanrassee Valiey Alfhodty, 00 Wesl Sumnil Wl Do, Kioeala, Tenressee FRH02-1400
Oectober 17, 2007

Rebecca C. Kaman

Gary A, Davis & Associates
61 Morth Andrews Avenue
Hot Springs, NG 28743

Dear Ms. Kaman:

This responds to your letter of July 25, 2007, requesting information under the
Freadom of Information Act (FOIA) 5 U.5.C. § 5582 (2000). You requested all
documents related to the proposed TWVA transmission line to the Algood
substation in Algood, Tennessee.

Enclosed are hard copy and & CD containing electronic records responsive to
your request. We have redacted some information from the enclosed records
pursuant to FOIA exemptions 3, 4, 5 and §. In addition, we are withholding 171
pages of records responsive to your request pursuant to FOIA exemplions 3, 5
and 6.

FOIA exemption 3 protects information that is prohibited from disclosure by
another statute. The Archeological Resources Protection Act at 16 US.C. §
470hh (2000) prohibits agencies from disclosing records concerning the nature
and specific location of protacted archaological resources.

FOl&A exemption 4 protects confidential commercial and financial information
submitted to the Government by an outside source.

The deliberative process privilega incorporated within FOLA exemption 5
pratects, among other things, pre-decisicnal draft documents and internal agenc
communications containing opinions, analyses, and recommendations that are
part of an agency's decision-making process.

Exemption 6 protects an individual's right to privacy.

You may appeal this initial determination of your FOLA request by writing to
Mz, Emily J. Reynolds, Senior Vice President, Communications, Government &
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Febecca C. Kaman
Page 2
October 17, 2007

Valley Relations, Tennesseea Valley Authority, One Century Plaza, Suile 100, 26
Century Boulevard, Mashville, TH 37229-2409. See 18 C.F.R. § 1301.0 (2003).
Any appeal must be received by Ms. Reynolds within 30 days of the date of this
lettar,

Sincerely,
@/M@( ‘

Denize Smith
TWVa FOIA Officer

Enclosuras
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